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covenant.*** In Buscemi v. McDonnell Douglas Corp.,'* the court held
that the NLRA, as amended by the Labor Management Relations Act
(LMRA),'?¢ preempted plaintiff’s wrongful discharge claims under
Tameny and Pugh. The court stated that the NLRA’s exclusive protec-
tion of an employee’s “concerted labor activities”'?” encompassed plain-
tiff ’s allegations that he was discharged for passing out petitions and
voicing employee complaints. Since plaintiff’s claims constituted an al-
leged breach of his collective bargaining agreement, they fell within the
preemptive scope of the LMRA.

Collective bargaining agreements generally contain provisions per-
mitting discharge only for “just cause.”'*® As the creation and adminis-~
tration of collective bargaining agreements is extensively regulated by the
NLRA, federal law provides the proper tools for interpreting and enforc-
ing the terms of such agreements, and thus preempts any conflicting state
law under which a claimant seeks to vary the terms of a collective bar-
gaining agreement. Only if the state confers rights which arise independ-
ent of the collective bargaining instrument or other formal contract
terms will a common law cause of action withstand a preemption attack
at the pleadings stage.'®

d. Covenant of Good Faith and Fair Dealing

A Cleary cause of action is also subject to attack on preemption
grounds when a collective bargaining agreement or relevant statute con-
trols. In an effort to avoid the LMRA'’s preemptive effect, the plaintiff in
Allis-Chalmers Corp. v. Lueck 3° framed his allegation of bad faith han-
dling of his insurance claims by his employer as a tortious breach of Wis-
consin’s common law duty of good faith and fair dealing. The Wisconsin
Supreme Court ruled that the LMRA’s requirement of exhaustion of ad-
ministrative remedies applied only to violations of labor contracts.!3?
The court concluded that Lueck’s bad faith tort claim was independent

124. The remedy in such instances lies in a federal court action under section 301 of the
Labor Management Relations Act, ch. 120, § 301(a), 61 Stat. 136, 156 (1947) (codified at 29
U.S.C. § 185(a) (1986)), based on the alleged violation of the collective bargaining agreement.
See infra note 134; see also Harper v. San Diego Transit Corp., 764 F.2d 663 (9th Cir. 1985);
Buscemi v. McDonnell Douglas Corp., 736 F.2d 1348 (9th Cir. 1984).

125. 736 F.2d 1348 (9th Cir. 1984).

126. 29 U.S.C. §§ 141-197 (1986). The LMRA was enacted in part to empower the federal
courts “to fashion a body of federal common law to be used to address disputes arising out of
labor contracts.” Allis-Chalmers Corp. v. Lueck, 471 U.S. 202, 221 (1985).

127. See 29 U.S.C. § 157 (1986).

128. “[A]pproximately 80 percent of . . . [collective bargaining] agreements specifically
require just cause for discharge.” Pugh v. See’s Candies, Inc., 116 Cal. App. 3d 311, 320-21
n.5, 171 Cal. Rptr. 917, 921 n.5 (1981).

129. See Harper, 764 F.2d 663 (9th Cir. 1985).

130. 471 U.S. 202 (1985).

131. Id. at 215.
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of the contract (despite its dependence on the contractual relationship)
and hence, was not preempted by the LMRA.13?

The United States Supreme Court reversed. The Court explained
that federal law must determine the interpretation of terms in collective
bargaining agreements. To hold otherwise, the Court reasoned, would
weaken the reliability of these agreements by subjecting them to the pos-
sibility of different interpretations by state and federal courts.!33
Moreover:

questions relating to what the parties to a labor agreement agreed,

and what legal consequences were intended to flow from breaches

of that agreement, must be resolved by reference to uniform federal

law, whether such questions arise in the context of a suit for breach

of contract or in a suit alleging Hability in tort. Any other result

would elevate form over substance and allow parties to evade the

requirements of Section 301 jof the LMRA] by re-labeling their
contract claims as claims for tortious breach of contract.!?

The Court also observed that although the LMRA does not control
private labor contracts negotiated outside the collective bargaining con-
text, neither could state tort law define the meaning of a contractuai rela-
tionship that fell within the LMRA. Because Wisconsin tort theory was
based on a duty of good faith and fair dealing derived “from the rights
and obligations established by the contract,”'?> the Court held that the
LMRA must preempt state law.!36

4. The Need For A Different Approach

Although federal or state'®” statutory schemes do not preempt all
wrongful discharge claims, the inconsistency of current approaches
leaves different groups of employees with markedly dissimilar legal pro-
tections. Roughly twenty-eight percent of the workforce'*® is covered by

132. Id. at 216-17.

133, Id. at 209-10.

134, Id. at 211. Section 301 of the Act provides that suits for violations of contracts be-
tween an employer and a labor organization may be brought in federal court. 29 US.C.
§ 185(a) (1986). This statute does not simply vest jurisdiction in the general sense; it autho-
rizes the judicial development of federal labor law concepts for the resolution of such disputes.
Textile Workers v. Lincoln Mills, 353 U.S. 448 (1957).

135. 471 U.S. at 217.

136. The Court stated as an additional basis for its holding the need to ensure that griev-
ance and arbitration procedures would not be circumvented by a plaintifi’s headlong rush to
state court. Jd. at 219 (“[Olnly that result [preemption] preserves the central role of arbitration
in our ‘system of industrial self-government.’ **).

137. The California Fair Employment and Housing Act, CAL. Gov'T CODE §§ 12900-
12926 (West 1980 & Supp. 1988), may also preempt certain wrongful discharge claims. See
Strauss v. A.L. Randail Co., 144 Cal. App. 3d 514, 194 Cal. Rptr. 520 (1983); see also infra
notes 156-157 and accompanying text.

138. Peck, Unjust Discharges From Employment: A Necessary Change in the Law, 40 OHIO
ST. L.J. 1, 8 (1979).



Winter 1988] THE EMPLOYMENT AT WILL DOCTRINE 379

collective bargaining agreements that offer the employees grievance and
arbitration procedures. Arguably, these procedures compensate for the
loss of state tort remedies, including punitive damages.'*®* Public sector
employees may also enjoy the benefits of union representation.'*® Even if
they do not, civil service provisions premised on the notion that employ-
ees may be discharged only for cause provide for notice and hearing and
various appeal procedures.'#!

Non-unionized employees in the private sector have the most to lose
under current California law. As discussed earlier, ERISA may protect
some claims based on interference with pension and related benefits.!**
Most of the wrongful discharge claims for this group of workers, how-
ever, turn on the “California Trilogy”'** of exceptions to the employ-
ment at will rule for protection from arbitrary action by employers.

By considering bills which attempt to provide remedies for wrongful
discharge, the California Legislature has already indicated its interest in
closing the gap for unprotected workers. But the preemption doctrine
makes clear that this may not be enough. If Congress decides to legislate
further in this area, unprotected California workers may rely only on
such remedies as are provided by federal largesse. Foley presents an im-
portant opportunity to invoke state constitutional principles to anchor
more securely California’s interests in protecting employees from wrong-
ful discharge.

139. Breach of the covenant of good faith and fair dealing subjects private employers to
both compensatory and punitive damages. McAllister v. South Coast Air Quality Mgmt.
Dist., 183 Cal. App. 3d 653, 657, 228 Cal. Rptr. 351, 353 (1986). Tameny, Cleary, and Pugh
all sought punitive damages from their employers. Tameny v. Atlantic Richfield Co., 27 Cal.
3d 167, 169, 610 P.2d 721, 721, 164 Cal. Rptr. 839, 839 (1980); Cleary v. American Airlines,
Inc., 111 Cal. App. 3d 443, 448, 168 Cal. Rptr. 722, 725 (1980); Pugh v. See’s Candies, Inc.,
116 Cal. App. 3d 311, 315, 171 Cal. Rptr. 917, 918 (1981).

140. See, e.g., State Employer-Employee Relations Act, CAL. Gov't CODE §§ 3512-3524
{West 1980 & Supp. 1988); SAN FRANCISCO ADMIN. CoDE ch. 16, art. XI.A (Employee Rela-
tions Ordinance) and accompanying SAN FRANCISCO CIVIL SERVICE COMM’N RULES (1984).

141. See, e.g., California Public Safety Officers Procedural Bill of Rights Act, CAL. Gov'T
CobpE §§ 3300-3311 (West 1980 & Supp. 1988). The Procedural Bill of Rights Act affords
certain due process protections to all peace officers, such as the right to an administrative
appeal when any disciplinary action is taken. The Act has been described as “a catalogue of
the minimum rights the Legislature deems necessary to secure stable employer-employee rela-
tions.” Baggett v. Gates, 32 Cal. 3d 128, 135, 185 Cal. Rptr. 232, 235 (1982) (citations
omitted).

142, See supra notes 109-118 and accompanying text.

143. Miller & Estes, supra note 34, at 104.
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III. Changing the Perspective: Constitutional Solutions to the
Wrongful Discharge Dilemma

A. Federal Equal Protection Requirements

At the turn of the century, legislative and judicial lawmaking made
clear that the public interest in stable employment relations was sub-
servient to the policy supporting absolute freedom of contract.'** Since
the New Deal, an explosion of employment legislation supportive of em-
ployees’ rights to be free of unfair termination practices indicates that
both federal and state governments consider the employment relation-~
ship!*® deserving of sustained intervention.

Numerous federal and state statutes have been enacted since the
1920s to regulate employment matters. The first major statutory scheme,
enacted in 1935, was the National Labor Relations Act.!4¢ Both the
NLRA and the Railway Labor Act of 1926'%7 imposed limited restric-
tions on the freedom to terminate unionized employees in various indus-
tries affecting national commerce.!*® On a smaller scale, the Selective
Service Act of 1940'*° anticipated the postwar influx of returning work-
ers in providing a one year term of reemployment for all returning veter-
ans, making it unlawful to discharge them without cause from the
civilian jobs they had held prior to their World War II service.!*® Simi-
larly, the Consumer Credit Protection Act of 1968'>! prohibited dis-

144. Adair v. United States, 208 U.S. 161 (1907); Coppage v. Kansas, 236 U.S. 1 (1915);
Blades, supra note 5, at 1416-19.

145. As expressed by one commentator;

The employment relationship is subject to intensive regulation by both the fed-
eral and state governments. Of particular significance is the fact that governmental
regulation has become focused on what constitutes justification for termination of
employment, with the consequence that employers may no longer discharge employ-
ees for reasons that were legally unquestionable a few years ago. As the list of forbid-
den causes lengthens, the implication is strengthened that there is governmental
approval of the remaining causes.

Peck, supra note 138, at 21.

146. 29 US.C. §§ 151-168 (1986).

147. 45 US.C. §§ 151-163 (1986).

148. For example, § 8(a)(4) of the NLRA makes it an unfair labor practice for an employer
“to discharge or otherwise discriminate against an employee because he has filed charges or
given testimony under this Act.” 29 U.S.C. § 158(2)(d) (1986). The basic prohibition of
§ 8(a)(3) states that it is an unfair labor practice for an employer to discriminate “in regard to
hire or tenure of employment or [in] any term or condition of employment, to encourage or
discourage membership in any labor organization.” Id. § 158(a)(3). The Railway Labor Act’s
purposes include “to forbid any limitation upon freedom of association among employees or
any denial, as a condition of employment or otherwise, of the right of employees to join a labor
organization.,” 45 U.S.C. § 152 (1986).

149. Ch. 720, § 8(c), 54 Stat. 885. This statute has been reenacted as the Veterans Re-
employment Rights Act, 38 U.S.C. §§ 2021-2026 (1986).

150. 38 U.S.C. § 2021 (1986).

151. 15 U.8.C. §§ 1601-1693 (1986).
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charge of an employee after a single instance of garnishment for
indebtedness.!>?

More broadly, the “Equal Employment Opportunities” provisions
of Title VII of the Civil Rights Act of 1964!>* protect all public and
private employees from discrimination in the terms and conditions of
employment'>* on the basis of race, religion, color, creed, or sex. The
Age Discrimination in Employment Act of 1975 similarly protects
workers between forty and seventy years of age. California’s Fair Em-
ployment and Housing Act (FEHA)'*¢ parallels Title VII in many re-
spects, but enlarges the range of prohibited conduct.'>”

Insofar as this plethora of legislative restrictions significantly limits
an employer’s freedom to terminate at will, at least one commentator has
argued that these laws constitute a pattern of intensive state “regulation”
of the factors that may justify an employee’s discharge.!*® When there is
a sufficient nexus?® between the state regulation and the challenged con-
duct, there is sufficient “state action” to trigger a traditional equal pro-
tection analysis.!%°

Developments in California since 1980 strongly support this hypoth-
esis. The creation of three judicially-devised exceptions to the employ-
ment at will rule’®! and recent legislative efforts to modify that rule!¢?
indicate this state’s continuing efforts to regulate the balance of power in
the employment relationship. The nexus between state regulation and
employment termination practices is very close. California employers
must conform to the federal and state statutes discussed above in addi-
tion to the three judicial modifications to the employment at will rule.
The resulting intrusion into employer termination decisions by state and
federal regulatory schemes makes termination decisions a product of
state action. This nexus, in turn, leads to the question of whether the
regulatory scheme is even-handed in its treatment of all employees—that

152. 15 U.S.C. § 1674 (1986).

153. 42 U.S.C. § 2000(e) (1986).

154. This protection extends to discrimination in hiring, promotions, salary setting, and
discharge. Hishon v. King & Spaulding, 467 U.S. 69 (1984),

155. 42 U.S.C. §§ 6101-6107 (1986).

156. CAL. Gov't CoDE §§ 12900-12996 (West 1980 & Supp. 1988).

157. In addition to the five categories in Title VII, the FEHA forbids discrimination on the
basis of ancestry, physical handicap, medical condition, or marital status. CAL. GOvV'T CODE
§ 12940 (West 1980 & Supp. 1988).

158. Peck, supra note 138, at 21.

159. *“Nexus” has been defined as the legal interrelation between two events; a link which is
“direct and substantial in nature” and “clearly and logically” ties the two together. 181 Inc. v.
Salem County Planning Bd., 133 N.J. Super. 350, 357, 336 A.2d 501, 505 (1975). For a classic
exposition of the nexus requirement in the state action context for federal equal protection
purposes, see Jackson v. Metropolitan Edison Co., 419 U.S. 345 (1974).

160. Peck, supra note 138, at 21-23.

161. See supra note 85 and accompanying text.

162. See supra notes 91-101 and accompanying text.
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is, whether it satisfies the Equal Protection Clause of the United States
Constitution. !

Once the state action requirement is satisfied, courts must determine
the appropriate standard of review. Prior to the New Deal, courts
viewed restrictions on employment as simple matters of economic regula-
tion, and thus utilized the rational basis test.!®* It has been argued co-
gently that even under such a deferential standard “there is no rational
basis for denying job protection to some employees while granting it to
others.” !> However, this Note next explains why California should em-
ploy the more rigorous strict scrutiny test for review of wrongful dis-
charge claims, regardless of whether the employer is a public or private
entity or whether the employee is a union member.!%¢

B, California’s Equal Protection Clause: A Significant Difference

The Equal Protection Clause of the California Constitution'¢” fur-
nishes a more compelling argument for constitutional protection of an
employee’s interest in continued employment than does its federal coun-
terpart. Unlike the federal provision, the California Constitution does
not expressly impose a state action requirement. The California Supreme
Court has explained the importance of this distinction as follows:

[The] state equal protection provisions, while “substantially

the equivalent of” the guarantees contained in the Fourteenth

Amendment to the United States Constitution, are possessed of an

independent vitality which, in a given case, may demand an analy-

sis different from that which would obtain if only the federal stan-

dard were applicable. . . . “[Iln the area of fundamental civil

liberties . . . our first referenjce] is [to] California law. . . . Accord-

163. U.S. CoNsT. amend. XIV, § 1 provides, in part, that no state shall “deny to any per-
son within its jurisdiction the equal protection of the laws,”

164, See, e.g., Lochner v. New York, 198 U.S. 45 (1905) (invalidating as an abridgment of
freedom of contract a New York statute setting a ceiling of sixty hours per workweek for
bakers).

165. Peck, supra note 138, at 42.

166. If nonunionized private sector employees constitute a “suspect classification”, then
use of the strict scrutiny test is clearly appropriate. While these employees have not as yet
been regarded as “suspect”, a court could find that a pattern of state action which has consist-
ently excluded this group from the protections afforded other employees constitutes purposeful
discrimination. See, e.g., Rogers v. Lodge, 458 U.S. 613 (1982) (at large voting system as
evidence of purposeful exclusion of blacks from county government offices). Strict scrutiny
may be triggered even though this distinction was not the primary motive for extending job
protections to unionized and/or government employees. See Arlington Heights v. Metro.
Hous. Dev. Corp., 429 U.S. 252 (1977) (zoning classification as pretext to exclude low income,
integrated housing).

Alternatively, the strict scrutiny standard may be invoked by identifying continued em-
ployment as a fundamental right under an equal protection analysis. See infra notes 176-183
and accompanying text.

167. CAL. CONST. art I, § 7. See supra note 2.
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ingly, decisions of the United States Supreme Court defining fun-

damental rights are persuasive authority to be afforded respectful

consideration, but are to be followed by California courts only
when they provide no less individual protection than is guaranteed

by California law.””158

The California Supreme Court has held that “state action” is not
necessary to trigger the safeguards of California’s Equal Protection
Clause in the employment context. In Gay Law Students Association v.
Pacific Telephone & Telegraph Co.,'®® plaintiffs proved an equal protec-
tion violation by showing that a public utility had excluded homosexuals
from any positions of employment. The California Supreme Court noted
that although the federal due process and equal protection clauses curtail
only “state” activities, section 7(a) of article I of the California Constitu-
tion contains no such express restriction.!’ The court first opined that a
public utility had “special obligations . . . to refrain from all forms of
arbitrary employment discrimination.”!’! These obligations, the court
reasoned, were significant despite the fact that sexual preference is not a
statutorily enumerated category of discrimination under the FEHA.!"?
Going beyond the context of public utilities, the court stated:

Protection against the arbitrary foreclosing of employment oppor-

tunities lies close to the heart of the protection against ‘“‘second-

class citizenship” which the equal protection clause was intended

to guarantee. . . . “[Dliscrimination in employment is one of the

most deplorable forms of discrimination known to our society, for

it deals not just with an individual’s sharing in the ‘outer benefits’

of being an American citizen, but rather the ability to provide de-

cently for oneself and one’s family in a job or profession for which

he qualifies and chooses.”!”?

The Supreme Court in Foley should take the equal protection ration-
ale created by Gay Law Students to its logical conclusion. While the
“special obligation” language of Gay Law Students may appear to limit
the scope of that decision, the language of section 7(a) does not limit
equal protection to persons employed by, or seeking employment with,

168. Serrano v. Priest, 18 Cal. 3d 728, 764, 557 P.2d. 929, 950,135 Cal. Rptr. 345, 366
(1976) (quoting in part People v. Longwill, 14 Cal. 3d. 943, 951 n.4, 538 P.2d. 753, 758 n.4,
123 Cal. Rptr. 297, 302 n.4 (1975)) (emphasis added). Accord Pines v. Tomson, 160 Cal. App.
3d 370, 206 Cal. Rptr. 866 (1984) (construing federal and state free speech clauses); see also
Gay Law Students Ass’n v. Pacific Tel. & Tel. Co., 24 Cal. 3d 458, 156 Cal. Rptr. 14 (1979);
Peck, supra note 138, at 23 (“[S]tate supreme courts are under no compulsion to adopt the
U.S. Supreme Court standards . . . for the purpose of determining what constitutes state action
within the meaning of the due process clauses of state constitutions.”).

169. 24 Cal. 3d 458, 156 Cal. Rptr. 14 (1979).

170. Id. at 466-68, 156 Cal. Rptr. at 19-20.

171. Id. at 466, 156 Cal. Rptr. at 19.

172. See supra note 156.

173. 24 Cal. 3d at 470, 156 Cal. Rptr. at 21 (quoting in part Culpepper v. Reynolds Metal
Co., 421 F.2d. 888, 898 (5th Cir. 1970)).
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employers with special obligations. The basic policy enunciated in Gay
Law Students was the denunciation of employment discrimination as a
particularly “deplorable” form of arbitrary conduct. As long as the law
leaves one class of employees vulnerable to termination without just
cause while others are protected by just cause standards, California, in
effect, continues to endorse arbitrary treatment of some persons while
condemning it as to others, even though both classes of employees are
similarly situated.

The California Supreme Court thus should utilize section 7(a) to
end the continued exclusion of non-unionized, private sector employees
from the protections against the employment at will rule which are pres-
ently afforded to other groups of employees. There is no greater need for
protection from wrongful discharge decisions in government employ-
ment than there is in private employment. Nor does this exclusion serve
any legitimate state purpose; it certainly serves no compelling state inter-
est.!”* The court’s application of the California Equal Protection Clause
in Gay Law Students makes clear that the more restrictive federal stan-
dard, with its “state action” requirement, need not control when vulnera-
ble individuals’ rights to equal protection are implicated.!”>

A fundamental rights analysis also supports this conclusion.!’® Cal-

174. The California Supreme Court has recently voiced its disapproval of dissimilar treat-
ment of public and private sector employees in other employment matters. In County Sanita-
tion Dist. No. 2 v. Los Angeles County Employees’ Ass’n, 38 Cal. 3d 564, 214 Cal. Rptr. 24
(1985), the court concluded that a blanket prohibition against strikes by public employees was
no longer appropriate. The court traced the development of the right to strike from the era
when it was punishable as a conspiracy to its present status as a protected activity under the
Norris-La Guardia Act, 29 U.S.C. §§ 101-115 (1982). 38 Cal. 3d at 569, 214 Cal. Rptr. at 426-
27. Although the California legislature had enacted statutes based on the NLRA. model to
permit state and local employees to engage in collective bargaining, it had remained silent on
the question of strikes. The court held that absent valid statutory prohibitions, public em-
ployee strikes would not be unlawful unless it was clearly demonstrated that a strike created *“a
substantial and imminent threat to the health or safety of the public.” Id. at 586, 214 Cal.
Rptr. at 439.

Similarly, the court held one year later that statotory classifications which forbade the
involuntary administration of polygraphs to any private employee and to state “public safety
officers” constituted a denial of equal protection to public employees not exempted by the
statute. Long Beach City Employees Ass’n v. City of Long Beach, 41 Cal. 3d 937, 227 Cal.
Rptr. 90 (1986). Noting the existance of California’s constitutionally based right of privacy,
the court explained: “legal distinctions between public and private sector employees that oper-
ate to abridge basic rights cannot withstand judicial scrutiny unless justified by a compelling
governmental interest.” Id, at 951, 227 Cal. Rptr. at 99. The same result should follow in the
arena of employment termination decisions.

175. See Steffes v. California Interscholastic Fed’n, 176 Cal. App. 3d 739, 222 Cal. Rptr.
355 (1986) (education); Sail’er Inn, Inc. v. Kirby, 5 Cal. 3d 1, 95 Cal. Rptr. 329 (1971) (right
to engage in common occupations of the community).

176. Federal fundamental rights are those “personal rights that can be deemed . . . *implicit
in the concept of ordered liberty.”” Roe v. Wade, 410 U.S. 113, 152 (1973) (quoting Palko v.
Connecticut, 302 U.S. 319, 325 (1937)).
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ifornia courts may determine that a given right is fundamental and pro-
tected under the California Constitution despite determinations by the
United States Supreme Court that the same right is not “fundamental”
under the United States Constitution.!”” For example, in Serrano v.
Priest,'”® the California Supreme Court declared education a fundamen-
tal right. Using the strict scrutiny test, the court held that the state had
not met its burden of demonstrating a compelling state interest that
would justify discrimination in public educational opportunities on the
basis of school district wealth.'” The California Supreme Court respect-
fully but emphatically distinguished .San Antonio School District v. Rodri-
guez,'®® in which the United States Supreme Court held that a similar
school financing system in Texas did not violate the federal Equal Protec-
tion Clause.!®!

The United States Supreme Court’s refusal to designate rights to
continued employment as “fundamental’®? does not prevent the Califor-
nia Supreme Court from deciding otherwise under the more generous
provisions of the California Constitution. In addition, another section of
the California Constitution suggests that the right to employment is an
“explicitly or implicitly guaranteed,”!®* and therefore fundamental,
right.

C. Employment Protections in the California Constitution

Article 1, section 8§ of the California Constitution provides: “A per-
son may not be disqualified from entering or pursuing a business, profes-
sion, vocation, or employment because of sex, race, creed, color, or
national or ethnic origin.”!®* Article I, section 8 originally prohibited
only discrimination based on sex. It was amended in the November 5,
1974 General Election to prohibit the other enumerated forms of dis-

177. Cal. CONST. art. I, § 24 expressly provides for this independent state authority:
“Rights guaranteed by this Constitution are not dependent on those guaranteed by the United
States Constitution.”

178. 18 Cal. 3d 728, 135 Cal. Rptr. 345 (1976).

179. IHd. at 776, 135 Cal. Rptr. at 374.

180. 411 U.S. 1 (1973). '

181. In Rodriguez, the United States Supreme Court explained that the right to education
was not explicitly or implicitly guaranteed by the terms of the United States Constitution. Id.
at 33-34. The Court determined that education was not a fundamental interest entitled to
strict scrutiny, and that the Texas system rationally advanced that state’s legitimate objective
of furthering local control of education. Id. at 36-39.

182. See, e.g., Arnett v. Kennedy, 416 U.S. 134 (1974); Perry v. Sindermann, 408 U.S. 593
(1972); Board of Regents v. Roth, 408 U.S. 564 (1972). These cases focused on the procedural
due process requirements for divesting civil service or tenured employees of whatever rights to
employment had arisen under the relevant substantive laws of the jurisdiction. This is a far cry
from designating the right to continued employment per se as fundamental.

183. Constitutional rights need not be literally enumerated to be deserving of protection.
See Rodriguez, 411 U.S. at 33.

184. CAL. CONST. art. I, § 8.
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crimination.!®® In the same election, voters first added the provisions of
article I, section 7 to the California Constitution.’®® The ballot argu-
ments for these two amendments reveal that they were proposed to
strengthen California’s “Declaration of Rights” in article 1.!37 The
amendment to section § appears to have been in part inspired by the fate
of former article I, section 26.1%® The United States Supreme Court held
the latter provision unconstitutional as an attempt to indulge private
property owners who wished to restrict property transfers on the basis of
racial or other prejudices.!®®

The langunage of sections 7(a) and 8 of article I clearly goes beyond
the federal constitutional language. Indeed, section 8 explicitly identifies
employment discrimination as a prohibited practice. The California
Supreme Court should make use of these constitutional provisions in de-
ciding Foley, and hold that freedom from employment discrimination is
explicitly guaranteed by the California Constitution. The importance of
this freedom to society as a whole has been demonstrated in cases hold-
ing that section 8 confers standing to sue even on plaintiffs not directly
discriminated against.'”® The court should read section 8 with section
7(a) to mandate an end to arbitrariness of any kind in employment termi-
nation decisions. The fact that use of the federal Constitution would
bring a different result need not prevent California from fashioning its
own constitutional standard for ensuring fair employment termination
procedures for its residents.

185. See California Voters’ Pamphlet for the November 5, 1974 General Election 72 [here-
inafter Voters Pamphlet] (copy on file at the offices of the Hastings Constitutional Law Quar-
terly). The use of election ballot arguments as an aid in construing state constitutional
amendments was noted with approval in Long Beach City Employees Ass'n v. City of Long
Beach, 41 Cal. 3d 937, 943 n.5, 227 Cal. Rptr. 90, 93 n.5 (1986) (initiative amendments).

186. Voters’ Pamphlet, supra note 185, at 27. CAL. CONST. art I, § 7 provides:

(a) A person may not be deprived of life, liberty, or property without due pro-
cess of law or denied equal protection of the laws.

(b) A citizen or class of citizens may not be granted privileges or immunities not
granted on the same terms to all citizens. Privileges or immunities granted by the
Legislature may be altered or revoked.

Sections 7 and 8 were contained collectively in Proposition 7.

187. Voters’ Pamphlet, supra note 185, at 28. California’s “Declaration of Rights” in-
cludes free speech, petition, and assembly clauses similar to the federal model. CAL. CONST.
art. I, §§ 2-3. It also contains provisions not found in the federal Bill of Rights, most notably
the right to privacy. Id. art 1, § L.

188. Voters’ Pamphlet, supre note 185, at 72. CAL. CONST. art. I, § 26, enacted through
initiative petition, provided:

Neither the state nor any subdivision or agency thereof shall deny, limit or
abridge, directly or indirectly, the right of any person, who is willing or desires to
sell, lease or rent any part or all of his real property, to declare to sell, lease or rent
such property to such person or persons as he, in his absolute discretion, chooses

189. Reitman v. Mulkey, 387 U.S. 369 (1967) (invalidating CAL. CONsT. art. I, § 26); see
alse Voters’ Pamphlet, supra note 185, at 28-29.
190. Smithberg v. Merico, Inc., 575 F. Supp. 80, 83 (C.D. Cal. 1983},
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D. The Foley Solution

Foley presents the California Supreme Court with the opportunity to
bring consistency to the hodgepodge of wrongful discharge analyses
which have developed in response to the inherent unfairness of the em-
ployment at will rule. The court in Gay Law Students took an important
first step in construing article I, section 7(a) to prohibit arbitrary deci-
sionmaking by certain employers.'®! In Serrano, the court pointed out
that California may define a fundamental interest even where the United
States Supreme Court would find none.’®® By additionally relying on
article I, section 8 to demonstrate the “fundamental” importance of em-
ployment rights, the court in Foley justifiably can utilize a strict scrutiny
test to determine whether any employee’s discharge violates equal
protection.®3

Although Tameny, Pugh, and Cleary have been useful in limiting
the employment at will rule, they have inherent limitations. The court in
Pugh has already pointed out the propriety of judicial modification and
reinterpretation of Labor Code section 2922, which is merely the codifi-
cation of a historically inaccurate common law rule.'®* Moreover, con-
tinuation of this series of judicial modifications risks the danger of
increasing conflicts with existing federal labor legislation. Only by basing
its analysis on state constitutional grounds can the court safely fashion a
workable, evenhanded standard that avoids the perils of preemption on
the one hand and incipient equal protection problems on the other. The
court can readily adapt standards to be applied under such a constitu-
tionally-based approach from the existing body of decisions in, for exam-
ple, the grievance and arbitration setting of collective bargaining.'*>

Further, the creation of a constitutionally-based standard will better
serve the interests of the employer, the employee, and the public. Em-
ployer interests in directing and controlling the workforce need not be
sacrificed under this standard. Employers would retain the right to dis-
charge employees where sound, nondiscriminatory business reasons ex-
ist. Employees could expect uniform treatment without regard, for

191. See supra notes 169-173 and accompanying text.
192, See supra notes 178-181 and accompanying text.

193. The rational basis test does not afford the desired level of protection. The California
Legislature, under pressure from employers, conceivably could enact laws to satisfy the mini-
mal requirement of showing some “‘reasonable” governmental objective in granting inade-
quate, piecemeal job protections. Since the California Supreme Court has already defined
certain employment opportunities as a fundamental right, see supra note 175 and accompany-
ing text, use of the strict scrutiny test is appropriate.

194, See Pugh v. See’s Candies, Inc., 116 Cal. App. 3d 311, 319-20, 171 Cal. Rptr. 917,
920-21 (1981), see also supra note 46 and accompanying text.

195. This was the approach envisioned under S.B. 1348 and A.B. 2800. .See supra notes 93-
101 and accompanying text.
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example, to union affiliation.'®® Employer and employee interests would
be served by use of predictable and reliable codes of disciplinary conduct;
more harmonious and even more productive working conditions would
likely follow.'®” The public’s interest in encouraging more peaceful in-
dustrial relations has been cited as a factor in the enactment of such va-
ried legislative packages as the NLRA!*® and the California Public
Safety Officers’ Procedural Bill of Rights.?® A uniform, constitution-
ally-premised standard of equal treatment in all employment termination
decisions would represent a responsible, innovative, and timely institu-
tional commitment to fairness in an area of fundamental human concern.

Conclusion

The California judiciary has made real progress towards limiting the
employment at will doctrine, an outmoded rule developed in an era when
workers’ skills were less specialized and more easily transferable, and
when the loss of 2 job did not necessarily portend the economic and psy-
chological disaster that it often does today.?®® The Tameny, Pugh, and
Cleary “trilogy” of exceptions to this rule, based on public policy, the
implied-in-fact covenant, and the implied covenant of good faith and fair
dealing, are significant restraints on the bad faith or arbitrary exercise of
an employer’s powers. These exceptions, however, do not go far enough.

The California Legislature has also begun to fashion stronger limits
on abusive discharge practices.’®! But a plethora of federal labor statutes
raises the continuing threat of federal preemption of the state’s complete
freedom to legislate in this area.?0?

‘The optimal solution is for California to rely upon the distinctive
and precisely pertinent provisions of its own Constitution. Under those
provisions, the right to continue in one’s employment is properly charac-
terized as a fundamental right. In deciding Foley v. Interactive Data
Corp., the California Supreme Court should rely on sections 7(a) and 8 of
the California Constitution. These provisions should be utilized to trig-
ger strict scrufiny of employment terminations when good cause for dis-

196. See Peck, supra note 138, at 14-15 (*[S]tatutes protecting employees from discharge
for union activities obviously require review of an employer’s decision to discharge . . . for the
purpose of determining whether that decision was motivated by consideration of the em-
ployee’s union activities . . . .”).

197. Summers, supra note 16, at 507-08. Professor Summers observes that in western Eu-
rope similar job protections serve this goal of improving the work environment.

198. See supra note 103 and accompanying text.

199. CaL. Gov’'t CODE §§ 3300-3311 (West 1980 & Supp. 1988). See supra note 141 and
accompanying text.

200. Blades, supra note 5, at 1404. See also supra note 22 and accompanying text.

201. See supra notes 91-101 and accompanying text.

202. See supra notes 102-136 and accompanying text.
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charge is not present. Good cause standards are readily available.?%

Uniform application of these standards would promote the interests of
employers and the public, and would provide important protections to
employees threatened by bad faith or arbitrary discharge. Foley provides
the opportunity to further these fundamental constitutional values.

By Elisabeth C. Brandon*

203. Pugh v. See’s Candies, Inc., 116 Cal. App. 3d 311, 330 n.26, 171 Cal. Rptr. 917, 928
n.26 (1981) (“labor arbitrators have generated a large body of decisions interpreting and apply-
ing such terms as ‘just cause.’ ). See also Summers, supra note 16, at 500-01 (“arbitrators
have achieved substantial consensus about underlying [just cause] principles and many detailed
rules™).
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