






































128 HASTINGS CONSTITUTIONAL LAW QUARTERLY [Vol. 16:115

3. Judicial Review of Legislatively Mandated Sentences

Courts should be reluctant to “review legislatively mandated terms
of imprisonment,”!2® and “successful challenges to the proportionality
of particular sentences should be exceedingly rare.”’?! The Supreme
Court is extremely reluctant to question the appropriateness of criminal
sentences.%? ‘

“On the breast of her gown, in fine red cloth, surrounded with an elabo-
rate embroidery and fantastic flourishes of gold thread, appeared the let-
ter A.”123 '

III. Application

A. Goldschmitt v. State:'** “CONVICTED D.U.I, — RESTRICTED
LICENSE”

Arthur Goldschmitt was arrested for driving under the influence of
alcohol.!?®> He was convicted and, because he was a first-time D.U.L
offender, was placed on probation.’® A special condition of his proba-
tion required him to place a bumper sticker on his car reading, “CON-
VICTED D.U.I. — RESTRICTED LICENSE.”!?#

Mr. Goldschmitt appealed the bumper sticker probation condition.
Comparing the bumper sticker to the pillory, he argued that the bumper
sticker was cruel and unusual punishment and, therefore, violated the
Clause. The Florida Court of Appeals, unpersuaded by Mr.
Goldschmitt’s argument, affirmed the sentence.!?8

120. Rummel v. Estelle, 445 U.S. 263, 274 (1980) (emphasis added).

121. Hutto v. Davis, 454 U.S. 370, 383 (quoting Rummel, 445 U.S. at 272).

122. See, e.g., Rummel, 445 U.S. 263, Rummel was sentenced to mandatory life imprison-
ment under Texas’ habitual criminal statute. Rummel had been convicted of three felonies:
obtaining $120.75 by false pretenses, fraudulently using a credit card to obtain $80.00 worth of
goods, and passing a $28.36 forged check. The Supreme Court, in a five-to-four decision, held
that the mandatory life sentence was not cruel and unusual punishment. See also Hutto v.
Davis, 454 U.S. 370. Davis, convicted for distributing marijuana and possession with intent to
distribute, was fined $20,000 and sentenced to 40 years in prison. The Supreme Court held
that the sentence was not cruel and unusual.

123. N. HAWTHORNE, supra note 1, at 43.

124. 490 So. 2d 124 (Fla. Dist. Ct. App. 1986).

125. Id. at 124.

126. Id.

127. Id.

128. Id. at 125-26.
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1.  Eighth Amendment Analysis of Goldschmitt’s Punishment

The Florida Court of Appeals stated that the differences between the
degrading physical rigors of the pillory and the unwanted publicity of the
bumper sticker far outweighed the similarities between the two punish-
ments.'?® The court stated that this scarlet letter probation condition did
not offend the Constitution, and held that “[t]he deterrent, and thus the
rehabilitative effect of punishment may be heightened if it ‘inflicts dis-
grace and contumely in a dramatic and spectacular manner.’ ”'3° But,
even as it affirmed Goldschmitt’s scarlet letter probation condition, the
appellate court recognized that such a creative probation condition could
offend constitutional standards.!??

Implicit in the Florida appellate court’s dictum is a recognition that
a cruel and unusual punishment argument could prevail in certain cir-
cumstances. Thus, had Mr. Goldschmitt presented evidence showing
that he was physically or mentally injured by the probation condition,
the court might have looked more favorably on his pillory analogy argu-
ment and ruled in his favor. Because he did not present adequate evi-
dence to support his argument, the court correctly concluded that his
bumper sticker probation condition did not involve an unnecessary and
wanton infliction of mental or physical pain, and was therefore not cruel
and unusual punishment.

B. State v. Kirby:'*? “I apologize. . . .”!3?

Thomas Everett Kirby pleaded guilty to first degree burglary.'**
Mr. Kirby was placed on probation with the Oregon Corrections Divi-
sion for thirty months.'** One of the conditions of his probation required
him to publish, at his own expense, an advertisement known as a “Crimi-
nal’s Apology,” in the Newport News-Times.!>® On April 30, 1986, Mr.
Kirby’s picture and self-written apology appeared in the paper.!*’

129. Id. at 125.

130. Id. at 125 (quoting United States v. William Anderson Co., 698 F.2d 911, 913 (8th
Cir. 1983)).

131. Id. at 126.

132. No. 85-1649 (Or. Cir. Ct. for Lincoln County 1986).

133. Judgment and Sentencing Order, Kirby, No. 85-1649 (Or. Cir Ct. for Lincoln County,
March 7, 1986).

134. Petition to Enter Plea of Guilty, Kirby, No. 85-1649 (March 2, 1986).

135. Judgment and Sentencing Order, Kirby at 1. Mr. Kirby was also required as part of
his probation to perform 80 hours of community service and to pay a fine.

136. Id. at 2.

137. See Newport News-Times, April 30, 1986, at A2. In addition to the photograph and
the apology, the ad, entitled “CRIMINAL’S APOLOGY,” contained a summary of the facts
under which Kirby was convicted, his sentence, his prior criminal record, and his address.
Also included was a section entitled “CRIME STOPPERS TIP”:

As the jails and penitentiaries fill up and criminals remain in the community, be
aware of which of your neighbors pose a threat to you and your family. Don’t hesti-
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To alleviate prison overcrowding and use county jail cells more effi-
ciently,'*® Newport, Oregon has enacted a program that requires certain
convicted criminals to make public apologies in lieu of incarceration.!®
Local law enforcement officials consider the program successful because
it has raised defendants’ awareness of their personal conduct and the
public’s awareness of criminal activity.!*°

1. Eighth Amendment Analysis of Kirby’s Sentence

Publicity effects of the Criminal’s Apology are essentially the same
as those of a news story on the individual’s criminal conduct. News cov-
erage of an individual’s criminal conduct has not yet resulted in a suc-
cessful cruel and unusual punishment challenge. Therefore the
Criminal’s Apology probably does not inflict the degree of physical or
mental pain needed to find that a punishment is unnecessary and wanton.

Nevertheless, this public apology probation condition could offend
constitutional standards. As the Goldschmitt dictum indicated,'*! under
different circumstances Kirby might have prevailed with a cruel and unu-
sual punishment argument. For instance, if he had presented evidence to
the court showing that he was physically or mentally abused as a result
of his Criminal’s Apology, Kirby would strengthen his cruel and unusual
punishment argument and the court could rule in his favor.

C. State v. Bateman:***> “DANGEROUS SEX OFFENDER — NO
CHILDREN ALLOWED”

In October of 1985, two indictments for first degree sexual abuse'*?
were filed against Richard James Bateman in Multnomah County, Ore-
gon for sexual abuse of a five-year-old girl and a six-year-old boy. Both
children were neighbors of Mr. Bateman. He pleaded no contest to the
charges in both cases.!** This was not the first time Mr. Bateman was
accused and convicted of sexual abuse.'*> When he appeared for sen-

tate [sic] to call a person’s probation officer or the police if you observe any suspi-
cious activity on their [sic] part. Be aware of who has been convicted of crimes and
who may be committing crimes in your neighborhood.

138. Letter from Ulys J. Stapleton, District Attorney, Lincoln County, Oregon, to Gregory
M. Brown (Jan. 5, 1988) (discussing public criminal apologies).

139. Id.

140. Id. This program is authorized by OR. REv. STAT. § 137.540(2) (1988 Supp.) (*In
addition to the general conditions, the court may impose special conditions of probation for
the protection of the public or reformation of the offender, or both. . . .”).

141. Goldschmitt, 490 So. 2d at 126; see supra text following note 131.

142. State v. Bateman, Nos, C85-08-33209 and C85-10-34220 (Or. Cir. Ct. for Multnomah
County, Oct. 11, 1985).

143. ORr. REV. STAT. § 163.425 (1)-(2) (1983).

144, Appellant’s Brief at 2, State v. Bateman, No. A44854 (Or. Ct. App., Nov. 1987),

145. On August 27, 1978, Mr. Bateman was accused of sexually abusing a neighbor’s six-
year-old girl. After an investigation into this occurrence, the victim’s parents told the district
attorney that they did not wish to proceed with the case because they feared that their daugh-
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tencing,!*® Bateman faced a maximum of five years imprisonment and a
$100,000 fine for each conviction.!*” However, the court suspended the
prison sentences and placed Bateman on five years formal supervised
probation under the Corrections Division of the State of Oregon.!*®

Among the conditions of Mr. Bateman’s probation were the require-
ments that he report as often as directed to the Corrections Division, and
not violate any laws.'* The court also specified eleven special probation
conditions, including the following:

(9) that he place upon his door of residence, in three (3) inch let-

tering, DANGEROUS SEX OFFENDER — NO CHILDREN

ALLOWED,. .. and

(11) that on any vehicle he may operate he place signs on both

doors that read DANGEROUS SEX OFFENDER — NO CHIL-

"DREN ALLOWED.!°

Mr. Bateman has filed an appeal with the Oregon Court of Appeals,

ter would be further traumatized. See Respondent’s Brief at 5, State v. Bateman, No. A44854

(Or. Ct."App., Dec. 17, 1987).

On the evening of March 3, 1979, Mr. Bateman kidnapped and sexually abused a nine-
year-old girl. Bateman and the child’s mother had become casually acquainted through her
work at a local store. When the child’s mother had car trouble, Bateman towed the car to her
apartment. The victim rode with Mr. Bateman. He molested the child in the car, and again
later at his home. He returned the child to her mother at approximately 8:00 a.m. the next
morning. State v. Bateman, 48 Or. App. 357, 360, 616 P.2d 1206, 1208 (1980). A jury con-
victed Bateman of kidnapping in the second degree, Or. REV. STAT. § 163.225 (1971), sod-
omy in the first degree, OR. REV. STAT. § 163.405, and sexual abuse in the first degree, OR.
REV. STAT. § 163.425 (1971). State v. Bateman, 48 Or. App. at 359, 616 P.2d at 1207 (1980).

On December 15, 1980, Mr. Bateman was sentenced to prison for the crimes he commit-

- ted on March 3, 1979. Respondent’s Brief at 9, Bareman (No. A44854). The court imposed a
five-year prison sentence for sexual abuse in the first degree, a seven-year prison sentence for
_ kidnapping in the second degree, and a seven-year prison sentence for sodomy in the first
degree. The sentencing order stated that the sentences were to be served concurrently.
While he was in prison, Mr. Bateman did not enter the prison’s sex offender program
because he “did not think that he needed treatment.” Respondent’s Brief at 7. He was paroled
on August 15, 1983, and one year later he was discharged from parole.

- 146. Sentencing Proceedings, State v. Bateman, Nos. C85-08-33209 and C85-10-34220 (Or.
Cir. Ct. for Multnomah County, May 20, 1987). At his sentencing hearing, Mr. Bateman
stipulated that he met the criteria of OR. REV. STAT. § 426.675(2) (1977), and the court then
declared him to be a sexually dangerous offender under OR. REV. STAT. § 426.675(3) (1977).

147. OR. REv. STAT. § 161.605(3).

148. Judgment and Probation Order at 1, State v. Bateman, Nos. C85-08-33209 and C85-

10-34220 (Or. Cir. Ct. for Multnomah County, June 15, 1987).

149. Id.

150. Id. at 2. The other conditions were:
(1) that he be incarcerated in the Multnomah County Jail for a period of one year
and that he participate in and successfully complete a thirty (30) day residential alco-
hol treatment program, and upon the completion of said program, the court will
entertain a motion for passes for employment purposes only,
(2) that he maintain full-time employment, )
(3) that he abstain from the use of any alcoholic beverages, and further, any pre-
scription drugs/narcotics without prior notification from doctor to defendant’s pro-
bation officer, : ,
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alleging error in the imposition of the above conditions.'! Briefs have
been filed with the Oregon Court of Appeals and oral argument was held
in December 1987.152

(4) that he participate in any sexual offender treatment program as directed by his

probation officer and upon this court’s approval,

(5) that he submit to polygraph examination, at his expense, as directed by his pro-

bation officer,

(6) that he submit to random breath testing and/or urinalysis testing upon the re-

quest of his probation officer,

*(7) that he not return within ten (10) blocks of 11300 Northeast Morris Street,

(8) that he have NO contact with minors, .

(10) that he be banned from parks, playgrounds, the zoo, school grounds or any

place where children primarily congregate. . . .

Id, at 1-2.
151. Appellant’s Brief at 3, State v. Bateman, No. A44854 (Or. Ct. App., Nov. 1987).
152. Defendant-Appellant’s Argument

Atrticle I, section 16 of the Oregon Constitution and the Eighth Amendment of the U.S.
Constitution prohibit cruel and unusual punishment. From this initial premise, Mr. Bateman
presents case law and arguments which he feels lead to a ruling in his favor. Id. at 26.

Relying on the holdings of Weems and Trop, Mr. Bateman contends that the United
States Supreme Court has found that the Clause prohibits mental as well as physical suffering.
Id. at 22, Bateman points out that in Trop, the Court held that the punishment of involuntary
expatriation “was a ‘punishment more primitive than torture” because it necessarily involves a
denial by society of the individual’s existence as a member of the human community.” Id.
(quoting Trop v. Dulles, 356 U.S. 86, 101 (1958)).

Mr. Bateman contends that the probation conditions at issue will reduce his social status
to that of 2 “nonhuman.” Id. He takes the position that the signs “will only serve to incite the
public.” Id. According to Mr. Bateman, if he is required to follow the probation condition, no
one will want him as a neighbor, no employer will hire him for fear of hurting his or her
business, and, finally, others may avoid him, fearing the implication of associating with him.
Id. at 22-23. “[Mr. Bateman] will be at best shunned from society and at worst subjected to
physical harassment and abuse.” Id. at 23. Therefore, the punishment would offend “the fun-
damental premise of the [Clause] that even the vilest criminal remains a human being pos-
sessed of common human dignity.” Id. (quoting Furman v. Georgia, 408 U.S. 238, 273
(1972)). ,

Mr. Bateman cites the analysis presented in Furman to support his cruel and unusual
punishment argument. Id. In his Furman concurrence, Justice Brennan set forth four factors
to consider when determining whether a challenged punishment is unconstitutional under the
clause:

(1) a “punishment must not be so severe as to be degrading to the dignity of human

beings,”

3] E severe punishment must not be inflicted arbitrarily,

(3) a severe punishment must not be unacceptable to contemporary society, and

(4) a severe punishment must not be excessive, that is, unnecessary because “it is

nothing more than the pointless infliction of suffering” and “there is a significantly

less severe punishment adequate to achieve the purposes for which the punishment is

inflicted.” .

Furman, 408 U.S. at 279 (Brennan, J., concurring). Mr. Bateman contends that the special
probation conditions at issue fail under each of the four factors. Appellant’s Brief at 24, Bate-
man (No. A44854). ’

Bateman’s probation conditions fail under the first factor because, as previously discussed,
under these conditions he would be treated as a nonhuman. The conditions are arbitrary, and
therefore do not meet the second factor, because: (1) the record does not show that the signs
will further protect children or assist Mr. Bateman in re-integrating himself into society; and
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On February 10, 1988, the trial court judge sentenced Mr. Bateman
to ten years in prison for failing to display a sign on his house, in viola-

(2) the probation requirement has not been imposed upon other sex offenders and is thus
unique to Mr. Bateman among sex offenders in Oregon. Mr. Bateman sets forth two argu-
ments to show the probation requirements don’t meet the third factor. First, “rejection by
society, of course, is a strong indication that a severe punishment does not comport with
human dignity.” Id. at 23-24 (quoting Furman, 408 U.S. at 277) (Brennan, J., concurring)).
Second, the conditions are not acceptable to contemporary society, because the purpose of
Oregon’s penal laws is reformation, not retribution. Finally, the special conditions fail the
fourth factor, because Mr. Bateman’s other probation conditions make these special conditions
unnecessary. Id. at 24.

Mr. Bateman’s defense relies on the holdings of Weems and Trop and Brennan’s Furman
concurrence. He did not present a proportionality argument.

Plaintiff-Respondent’s Argument

The State points out that the Supreme Court is extremely reluctant to question the appro-
priateness of criminal statutes. Id. at 32. To support this argument, the State cites the Solem
and Weems cases. Id. The State also points out that the Trgp decision was a plurality opinion
and argues that “[e]ven when faced with such a rare and severe penalty imposed for a rela-
tively minor violation, only four members of the Court found the punishment unconstitution-
ally cruel and unusual.” Id. at 33. According to the State, the Supreme Court is only
concerned with the “imposition of extreme punishments—death, unnecessary and wanton in-
fliction of pain, unusually extensive incarceration, [and] involuntary expatriation—that are
grossly disproportionate in fact to the offense committed.” Id. at 34 (emphasis in original). To
preclude the probation conditions at issue would “trivialize” the Clause. Jd.

The State also points out that Mr. Bateman was unable to cite any case in which a proba-
tion condition was found to be in violation of the Clause, or was seriously analyzed under the
Clause. Id. at 34-35. The State relies on the McDowell and Goldschmitt cases to support its
position “that a probation condition, notwithstanding that it requires the probationer to self-
disclose his crime publicly, is not unconstitutionally cruel and unusual . .. .” Id. at 37.

In response to Mr. Bateman’s analogy of his sentence to the pillory, the State argues that
‘even if this “pillory sentence” was assumed to be cruel and unusual punishment under the
Clause, Mr. Bateman has not been sentenced involuntarily to the pillory. Id. at 28-29. Mr.
Bateman can avoid imprisonment by “voluntarily” posting the signs. Id. at 29 (emphasis in
original). From this, the State argues that while he has no right to declare probation or to
dictate its terms, Mr. Bateman holds the power to refuse to comply with the special probation
conditions. Id. at 27-28. If he refuses to comply or fails to comply with the probation condi-
tions, Mr. Bateman is subject only to the revocation of the probation and imposition of the
original sentence. Id. at 28.

Upon his conviction, Mr. Bateman could have received a “straight time” sentence of up to
ten years’ imprisonment and a $200,000 fine. OrR. Rev. StAT. § § 161.605(3) (1971),
161.625(1) (1981). Although he did not challenge this potential sentence, the State argues that
the sentence would pass constitutional muster if challenged, particularly because of his prior
record. Respondent’s Brief, at 27. The State then argues that the five-year special probation
conditions are a less severe infringement of Mr. Bateman’s liberty than ten years of imprison-
ment, and since the latter punishment would not be unconstitutional, neither would the for-
mer. Id.

The State also contends that the special probation conditions are not cruel and unusual
punishment because Bateman chose probation rather than risk imposition of a straight sen-
tence of up to ten years. Id. at 27-28. The State claims it is a fair assumption that if compli-
ance with the conditions were in fact more onerous upon Mr. Bateman than the straight time
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tion of his ninth special probation condition.!>®> On December 14, 1988,
the Oregon Court of Appeals dismissed Bateman’s appeal as moot, be-
cause the trial court revoked his probation after he filed the appeal.!**
Bateman has filed a second appeal but no-decision has been rendered.!>

Mr. Bateman contends that the special probation conditions that re-
quire him to place signs reading, “DANGEROUS SEX OFFENDER —
NO CHILDREN ALLOWED” on the doors of his residence and vehicle
are invalid because they constitute cruel and unusual punishment.!*® He
argues that he will be exposed to public humiliation and abuse as a direct
result of the signs.!>’

Mr. Bateman contends that the purpose of the signs is retribution,
rather than the ostensible purposes of probation, reformation, and reha-
bilitation. Also, he argues, the signs will not assist him in reforming him-
self and re-integrating himself into society. Instead, “[t]hey inform him
and the public that he does not deserve to be treated as a human be-
ing.”'%® This probation condition hinders the real purposes for proba-
tion. Therefore, the special probation conditions at issue should be held
invalid.!>®

The State contends that the special probation conditions at issue are
not cruel and unusual punishment under the Eighth Amendment.'¢
The State argues that the conditions challenged are ‘“‘substantially less
punishment,””6! both quantitatively and qualitatively, than Mr. Bateman
could have received for his crimes under the applicable sentencing stat-
utes.'®? The State believes that the probation conditions are “ultimately
optional,”’%* and that any adverse conséquences Bateman might suffer,
such as extreme difficulty in finding a place to live or employment, are

“completely speculative.”!%* Flnally, the State argues that the probation
conditions do not even approach, in concept or effect, the extreme penal-

and fine sentence, he would then simply refuse to comply with the conditions and thereby risk
imposition of the straight time and fine as the less onerous alternative. Id. at 28.-

Finally, the State dismisses Mr. Bateman’s concerns about the public’s reaction to the
signs as “‘completely speculative.” Id. at 47. If “collateral consequences™ should arise, Mr.
Bateman “may seek modification of the [probation] condition[s].” Id. at 48.

153. L.A. Times, Feb. 11, 1988, Part I, at 2, col. 5.
154. State v. Bateman, 94 Or, App. 449 (1988).
155. Telephone interview with Diane L. Alessi, Deputy Public Defender, Salem, Or. (Jan.
20, 1989).
156. Appellant’s Brief at 3-4, Bateman (No. A44854),
157. Id. at 4. '
158. IHd.
159. Id.
160. Respondent’s Brief at 1, Bateman (No. A44854).
161. Id. at 31.
162. Id
163. Id. at 37.
164. Id. at 47.
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ties that have troubled the Supreme Court under the Clause.!®® There-
fore, according to the State, the probation conditions at issue are not
cruel and unusual punishment under the Clause.’® -

“Thus the young and pure would be taught to look at her, with the scar-
let letter flaming on her breast . . . as the figure, the body, the reality of
Sin.”l67 ) .

1. Eighth Amendment Analysis of Bateman’s Sentence

Imposition of Mr. Bateman’s challenged probation conditions could
result in his banishment from society. The Supreme Court has held that
such punishment is unconstitutional under the Eighth Amendment. In
Trop v. Dulles, the imposition of involuntary exile upon Mr. Trop and the
consequent uncertainty and anxiety he would suffer made the punish-
ment in Trop v. Dulles unconstitutional.!®® The Trop Court felt that exil-
ing Mr. Trop would subject him to “a fate of ever-increasing fears and
distress,” never knowing ‘“what discriminations may be established
against him.”'®® He might be subject to “banishment, a fate universally
decried by civilized people.”?” In his Trop concurrence, J ustlce Brennan
added:

[]t can be supposed that the consequences of greatest weight in

terms of ultimate impact on the petitioner, are unknown and un-

knowable. Indeed, in truth, he may live out his life with but minor
inconvenience. [However], [t]he uncertainty, and the constant psy-
chological hurt, which must accompany one who becomes an out-

cast in his own land must be reckoned a substantial factor in the

ultimate judgment.!”!

Society despises child molesters; therefore, Mr. Bateman, like Mr.
Trop, could be banished from society if he is required to display the
signs.'” Mr. Bateman will probably have a difficult time finding a place
to live and work.!”® In addition, public reaction from those who associ-

165. Id. at 37.

166, Id

167. N. HAWTHORNE, supra note 1, at 60-61.

168. Trop v. Dulles, 356 U.S. 86, 102-03 (1958); see supra text accompanylng notes 109-11.

169. Trop, 356 U.S, at 102.

170. Id.

171, Id. at 110 (Brennan, J. concurring) (emphasis added) (footnote omitted).

172. See supra note 152 and accompanying text.

173. Id. When Mr. Bateman was arrested for violating his ninth special probation condi-
tion, mandating that he display a sign on his home, he was working under a fictitious name as
a drywall installer. His former employer stated that he would not have hired Bateman had he
known his true identity. Lerten, U.P.L, Feb. 7, 1988 (NEXIS).
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ate the signs with him will add to the psychological hurt caused by the
signs directly. Mr. Bateman will be put in an uncertain position, not
knowing what discriminations will be directed at him. Given the crime
he committed and the public’s opinion about such crimes, Mr. Bateman
could be subject to a more severe public reaction than the reaction Mr.
Trop would have experienced had his sentence been upheld.

The force of public reaction to a perceived stigma was painfully il-
lustrated in another context. In Arcadia, Florida, Clifford Ray obtained
a court order allowing his three hemophilic sons, who had all tested posi-
tive for AIDS antibodies, to enroll in school.}’* Public reaction to the
court order and the boys’ presence was startling. Five hundred people
showed up for a “Citizens Against AIDS” rally; almost half of the
school’s students boycotted the first day of class; bomb threats at the
school forced the children out of classes three times in one week; and an
arsonist’s fire gutted the Ray’s home.!”®

The AIDS virus is not spread through casual contact, like that
which occurs among children at school.'’® The virus is most often
spread through sexual contact, sharing of contaminated needles by intra-
venous drug users, contaminated blood products, or from an infected
mother to her child during pregnancy.!”” The Ray boys could not spread
the AIDS virus to other students by being in the same classroom with
them, yet some members of the public reacted violently. One explana-
tion for this severe reaction is that parents perceived the AIDS virus as a
threat to their children.

The public can also easily perceive Mr. Bateman as a threat to chil-
dren. Bateman has proven himself an active threat to children; his crimi-
nal behavior, his failure to enroll in a sex therapy group, and his own
admissions support this conclusion. Once he is identified by the signs on
his house and car, there is a good chance that Mr. Bateman will receive
reactions similar to, or worse than, those received by the Ray family.
Forcing Mr. Bateman to comply with the conditions at issue will provide
each member of society with the opportunity to persecute him. This per-
secution cannot be allowed. The state, not the general public, must deal
with violations of law. Mr. Bateman should not be put in this vulnerable
position merely for the sake of reducing Oregon’s prison population.

174. Monmaniu, No Escaping the Dilemma of Kids with AIDS in School, Newsweek, Sept.
7, 1987, at 52, col. 1.

175. Id.

176. Id.; see also Clark, Cosnell, Witherspoon, Hager & Coppola, AIDS, Newsweek, Aug.
12, 1985, at 20-27 (AIDS cannot be spread through casual contact).

177. 103 U.S. DEPARTMENT OF HEALTH AND HUMAN SERVICES, PuBLIC HEALTH RE-
PORTS 96-97 (1988).
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2. Issues Raised by the State

In its case against Mr. Bateman, the State correctly argued that the
United States Supreme Court resists reviewing the appropriateness of
criminal sentences: “Reviewing courts, of course should grant substantial
deference to the broad authority that [state] legislatures necessarily pos-
sess in determining the types and limits of punishments for crimes, as
well as to the discretion that trial courts possess in sentencing convicted
criminals.”!’® Notwithstanding this broad discretion, however, the So-
Iem Court provided a caveat aimed at overzealous sentencing authorities:

“no penalty is per se constitutional.”!??

In each of the cases cited by the state in support of this pomt the
challenged sentence was legislatively mandated,'® not an exercise of the
court’s discretion. In Bateman, Judge Baker exercised her legislatively
mandated discretion to “impose special conditions of probation for the
protection of the public or reformation of the offender, or both.” '3
There is an important distinction between legislatively mandated
sentences and those arising from a judge’s chscretlon As pointed out by
Justice Frankfurter,

Courts are not representative bodies. They are not designed to be a

good reflex of a democratic society. . . . History teaches that the

independence of the judiciary is jeopardized when courts become
controlled in the passions of the day and assume primary responsi-
bility in choosing between competing political, economic and social

pressures. 82

Judge Baker may have acted on her feelings and those of the public

178. Solem v. Helm, 463 U.S. 277, 290 (1983) (emphasis added).

179. Id

180. Solem, 463 U.S, 277 (“Class 1 felony: life imprisonment in the state penitentiary
[without parole},” S.D. CODIFIED LAWS ANN. 22-6-1(6), (7) (Supp. 1982)); Weems v. United
States, 217 U.S. 349 (1910) (“The penalties of cadena temporal and a fine from 1,250 and
12,500 pesetas shall be imposed on a public official who, taking advantage of his authority,
shall commit a falsification,” CobDI1Go PENAL [C. PENAL] ch. 4, § 1, art. 300 (Spain); “The
punishment of cadena temporal is from twelve years and one day to twenty years,” Id. at arts.
28, 96; “[T]hey shall always carry a chain at the ankle, hanging from the wrists; they shall be
employed at hard and painful labor, and shall receive no assistance whatsoever from without
the institution,” Id. at arts. 105, 106); Robinson v. California, 370 U.S. 680 (1962) (“No per-
son shall use, or be under the influence of, or be addicted to the use of narcotics. . . . Any
person convicted of violating a provision of this section is guilty of a misdemeanor and shall be
sentenced to serve a term of not less than 90 days nor more than one year in the county jail,”
CAL. HEALTH & SAFETY CODE § 11721 (West 1963), repealed by ch. 1407, § 2, 1972 Cal
Stat. 2987); Trop v. Dulles, 356 U.S. 86 (1958) (“[A] person who is a national of the United
States whether by birth or naturalization, shall lose his nationality by . . . deserting the mili-
tary, air, or naval forces of the United States in the time of war. . ..” 8 U.S.C. § 1481(a)(8)
(1952) (repealed 1978)).

181, Or. REV. STAT. § 137.540(2) (1983).

182. Dennis v. United States, 341 U.S. 494, 525 (1951) (Frankfurter, J., concurring on
affirmation of judgment).
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when she imposed the ninth and eleventh special probation conditions!s3
on Mr. Bateman. These special conditions were proposed by the mother
of one of the victims.!®* No evidentiary hearings were held, nor was tes-
timony given concerning the possible consequences associated with such
unusual probation conditions.

The State also argued that the special probation conditions are vol-
untary, in that Mr. Bateman could choose imprisonment at any time by
refusing to follow the conditions of his probation. A similar argument
was presented to the South Carolina Supreme Court in State v. Brown,'%>
and summarily dismissed. In Brown, the defendants were convicted of
first-degree sexual assault!®® arising from a brutal rape.!®” The trial court
judge gave each defendant a choice between the maximum sentence of
thirty years of imprisonment, or five years of probation, provided the
defendant voluntarily agreed to be surgically castrated.!%®

The Supreme Court of South Carolina held that trial court judges
are “allowed a wide, but not unlimited, discretion in imposing conditions
of suspension or probation and they cannot impose conditions which are
illegal and void as against public policy.”'®® For support, the court cited
a case in which the trial court judge did not have the authority to impose
banishment from South Carolina as a condition of probation, even
though the defendant agreed to the sentence, because such a condition
violated public policy.’®® The public policy of South Carolina is derived
by implication from the established law of the state, as found in its Con-
stitution, statutes, and judicial decisions.'®® The South Carolina Consti-
tution prohibits cruel and unusual punishment; castration, a form of
mutilation, is prohibited.’®® Accordingly, the South Carolina Supreme
Court remanded for resentencing.!®?

The respondent presents a vulnerable argument when it relies on
People v. McDowell '** and Goldschmitt v. State'®® in support of its posi-
tion in the Bateman case. Granted, the courts in those cases did not
accept the cruel and unusual punishment arguments, but both cases are

183. See supra text accompanying note 150.

184. Proceedings at 17, Bateman (Nos. C85-08-33209 and C85-10-34220).

185. 284 S.C. 407, 326 S.E.2d 410 (1985).

186. S.C. CODE ANN. § 16-3-652 (Supp. 1983).

187. 284 S.C. at 409, 326 S.E.24d at 411.

188. Id.

189. Id. at 410, 326 S.E.2d at 411.

190. Henry v. State, 276 S.C. 515, 280 S.E.2d 536 (1981).

191. Brown, 284 8.C. at 410, 326 S.E.2d at 412 (cmng Batchelor v. American Health Ins.
Co., 234 5.C. 103, 107 S E.2d 36 (1959))."

192. .

193. Id. .

194. 59 Cal. App. 3d 807, 130 Cal. Rptr. 839 (1976) (Defendant convicted of purse snatch-
ing; sentence provided that he had to wear leather soled shoes with metal taps at the toe and
heel whenever he left his house).

195. 490 So. 2d 123 (Fla. Dist. Ct. App. 1986); see supra text accompanying notes 124-31.
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distinguishable from Mr. Bateman’s case. McDowell argued that the re-
quirement that he wear “tap shoes” was tantamount “to hanging a sign
around [his] neck that says, ‘I’'m a thief.’ %% The court noted that few
people would think that someone wearing tap shoes is a thief.’®” In stark
contrast, the location, size, and content of Mr. Bateman’s signs will send
a clear message to the public that he is a child molester.

Mr. Goldschmitt’s bumper sticker also sends a clear message to
those who read it that Mr. Goldschmitt was convicted of driving under
the influence of alcohol. But, despite the public sentiment against drink-
ing and driving, the public’s reaction to Mr. Goldschmitt’s bumper
sticker is unlikely to be as volatile as its reaction to Mr. Bateman’s signs.

If the Oregon Court of Appeals affirms Mr. Bateman’s special pro-
bation conditions, there may well be another appeal, for if the conditions
are approved, Mr. Bateman will find himself like Hester Prynne on trial
today, tomorrow, and each day he lives under these probation
conditions.

IV. Standard for Judicial Review of Scarlet Letter Sentences

When reviewing the constitutionality of a scarlet letter sentence to
determine if it violates the Clause, a court should do a two-step analysis.
First, the court should determine the potential public reaction to the
crime committed. Second, the court should look at the particular sen-
tence to determine the possibility and duration of public persecution.

A scarlet letter sentence, by definition, apprises the public of a con-
victed defendant’s criminal conduct and thus exposes the individual to
possible persecution by members of the public. A person convicted of
jaywalking who is given a scarlet letter sentence will probably be exposed
to little or no mental or physical abuse by the public. Whereas, a person
convicted of sexual abuse who is given a scarlet letter sentence will prob-
ably be exposed to substantial mental or physical abuse by the public.
The court must determine how the public is likely to react. If the nature
of the crime and the public’s knowledge of its commission expose the
convicted defendant to little or no public persecution, then the sentence
should be found to be constitutional. However, if the individual is ex-
posed to substantial public persecution, then the court should find the
sentence to be an unconstitutional violation of the Clause.

In conjunction with the first step of the analysis, the court should
look to the particular sentence in order to determine the possibility and
duration of the persecution. Publishing an apology in a newspaper prob-
ably creates less public persecution than posting the same apology on
one’s car door. A newspaper scarlet letter may not be seen by those who
read the paper, could be forgotten by those who do read it, and even

196. McDowell, 59 Cal. App. 3d at 812, 130 Cal. Rptr. at 842.
197. Id.
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those who read it and remember it may not associate it with the individ-
val. Therefore, the possibility of public persecution is reduced. When the
scarlet letter appears on the individuals’s car door, however, people will
probably see it. Because it is unusual, people are likely to remember it.
Finally, those who see the individual in his or her car will associate that
individual with the signs. Therefore, the possibility of public persecution
is greater in this latter situation simply because of the type of scarlet
letter imposed.

Conclusion

Current sentencing attitudes have led to an unacceptable increase in
prison populations and operating costs. But these problems need well-
thought-out, constitutional solutions. In response to prison overcrowd-
ing, some judges have devised creative sentences, including scarlet letter
probation conditions. While these sentences address prison overpopula-
tion and operating cost problems, they create a new problem: the possi-
bility of infringing on defendants’ eighth amendment rights.

: The Eighth Amendment protects convicted individuals from cruel

and unusual punishments. The court would probably use the judicially
created unnecessary and wanton infliction of pain test to determine the
constitutionality of a non-capital, non-incarceration sentence. When ap-
plying the test to a scarlet letter sentence, the court should do a two-step
analysis. First, the court should determine the potential public reaction
to the crime committed. Second, the court should look at the particular
sentence to determine the possibility and duration of public persecution.

Trial courts are responsible for determining a convicted criminal’s
sentence. Scarlet letter sentences risk putting the judicial function into
the hands of the general public because one of the goals of a scarlet letter
sentence is to increase public awareness of the identity of criminals. Ap-
pellate courts should hold such sentences unconstitutional when the par-
ticular scarlet letter sentence will expose the convicted individual to
public persecution.

“Hester Prynne’s term of confinement was now at an end. . . . To-mor-
row would bring its own trial with it; so would the next day, and so
would the next; each its own trial.”1%8

By Gregory M. Brown¥*

198. N. HAWTHORNE, supra note 1, at 60.
* B.S,, Colorado State University, 1983; Member, Third Year Class.



