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there are no less restrictive means of satisfying its interests.’>> The
Supreme Court refined and applied the Sherbert test, protecting religious
practices from all effective burdens that the government cannot justify,
nine years later in Wisconsin v. Yoder.!?%

2. Wisconsin v. Yoder

Sherbert held that forcing citizens to choose between observing their
religion and receiving government benefits can indirectly and impermissi-
bly burden the free exercise of their religion.'*” In Wisconsin v. Yoder,'?®
the Court applied the Sherbert test to decide whether the government
can require citizens to do something that will effectively undermine both
their religion and their religiously-based community. The State of Wis-
consin convicted members of the Old Order Amish under a compulsory
school attendance law!?® after they refused to send their children to a
private school or enroil them in public school after the eighth grade.!3°
The State Supreme Court reversed and Wisconsin appealed.’*' A major-
ity of the United States Supreme Court, led by Chief Justice Burger, held
that, despite the considerable interest of the state in educating its citizens,
the statute was unconstitutional as applied to the respondents because
their compliance would undermine the Amish community and its reli-
gious practices.!*?

In applying the first prong of the Sherbert test, the Yoder Court
looked to the the effect and not the form of government action in deter-
mining whether a burden on religion existed. The Court observed that
“[a] regulation neutral on its face may, in its application, nonetheless
offend the constitutional requirement for governmental neutrality if it
unduly burdens the free exercise of religion.”'*®* The Court therefore
looked closely at the relation between Amish faith, religious practice, and
community to decide whether compliance with the Wisconsin statute
would pose a serious threat to the survival of their religion. As deter-
mined by the trial court, and accepted by the Supreme Court, “Amish
communities today are characterized by a fundamental belief that salva-
tion requires life in a church community separate and apart from the

125. See infra notes 126-144 and accompanying text.

126. 406 U.S. 205 (1972).

127. Sherbert, 374 U.S. at 404.

128, 406 U.S. 205 (1972).

129. Wis. STAT. § 118.15 (1969), providing in relevant part, “(1)(a) [Alny person having
under his control a child . . . between the ages of 7 and 16 years shall cause such a child to
attend school . . . until the end of the school term . . . in which [the child] becomes 16 years of
age. ... {5) Whoever violates this section . . . may be fined not less than $5 nor more than $50
or imprisoned not more than 3 months or both.”

130. Yoder, 406 U.S. at 207-08.

131, Id. at 207."

132, Id at 218.

133. Id, at 220. See Northwest Indian, 108 S. Ct. at 1334 (Brennan, J., dissenting).
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world and worldly influence . . . [and by] their devotion to a life in har-
mony with nature and the soil.”’** Consequently, requiring Amish teen-
agers to attend modern American public schools, which stress “technical
knowledgel,] . . . competition[,] . . . [and] integration with[ ] contempo-
rary worldly society . . . . interposes a serious barrier to the integration of
the Amish child into the Amish religious community”’?*> and would “ul-
timately result in the destruction of the Old Order Amish church com-
munity as it exists in thé United States today.”!36

Significantly, the Court did not base its first-prong conclusion on a
finding that the Wisconsin law coercively compelled the Amish to choose
between public schools and criminal sanctions. Instead, the Court made
an analysis of the indirect adverse effects of public schooling on the fu-
ture of Amish religion, values, and culture, if respondents complied with
the law. '

Aided by a history of three centuries as an identifiable reli-
gious sect . . ., the Amish in this case have convincingly demon-
strated the sincerity of their religious beliefs, the interrelationship
of belief with their mode of life, the vital role that belief and daily
conduct play in the continued survival of Old Order Amish com-
munities and their religious organization, and the hazards
presented by the State’s enforcement of a statute generally valid as
to others.!3’

Having found that application of the attendance law would burden
the respondents’ free religious exercise, the Court applied the second
prong of the Sherbert test and balanced the government’s interests
against the likely harm to the Amish. The Court emphasized at the out-
set the significance of valid free exercise claims when it stated, “only
those [state] interests of the highest order and those not otherwise served
can overbalance legitimate claims to the free exercise of religion.”!*® The
Court first defined the allegedly compelling interests the state sought to
advance by its compulsory school attendance law: preparation for re-
sponsible citizenship and self-sufficiency in society,’** and noted that

134. Yoder, 406 U.S. at 210.

135. Id. at 211-12.

136. Id. at 212. The Court found that Amish “religious faith and . . . mode of life” were
“inseparable and interdependent,” and that the infringed actions were “rooted in religious
belief.” fd. at 215. In addition, the Court found that public schooling *by substantially inter-
fering with the religious development of the Amish child and his integration into the way of
life of the Amish faith community . . . contravenes the basic religious tenets and practice of the
Amish faith . ...” Id. at 218. The Court concluded that compulsory attendance “carries with
it a very real threat of undermining the Amish community and religious practice as they exist
today™ and “would gravely endanger if not destroy the free exercise of respondents’ religious
beliefs.” Id. at 218, 219.

137. Id at 235.

138. Id. at 215.

139. Id at 221.
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“[pJroviding public schools ranks at the very apex of the function of a
State.”140

The Court ruled, however, that the quality of the Amish at-home
educational system rendered the state’s regulatory interest less than com-
pelling. The Court found that the Amish system adequately prepared the
respondents’ child for life in “the separated agrarian community that is
the keystone of the Amish faith,”!*! and that it also prepared children to
fulfill “the social and political responsibilities of citizenship . . . .”** Con-
sequently, “Wisconsin’s interest in compelling the school attendance of
Amish children to age 16 emerges as somewhat less substantial than re-
quiring such attendance for children generally.”!** Balancing the harm
to Amish religious practices against the injury to the state of Wisconsin,
the Court found the religious interests of the respondents superior, and
exempted them from compliance with the statute.!**

Cantwell, Sherbert, and Yoder exemplify the Supreme Court’s tradi-
tion of shielding diverse religious practices from direct and indirect ad-
verse effects of government programs, when, on balance, the government
has not shown a compelling state interest that could not be satisfied by
less restrictive means. In 1986, the Court limited this protection in
Bowen v. Roy.'%

3. Bowen v. Roy

In Roy, the Supreme Court determined that some governmental reg-
ulations are not subject to strict scrutiny under .Sherbert’s second prong.
The State of Pennsylvania refused to provide two Native American par-
ents with benefits under Aid to Families with Dependent Children
(AFDC) and Food Stamp programs when they failed to comply with
federal regulations'*® requiring that their minor daughter receive a Social
Security number.'*” The Roys sued the government, contending that ob-
taining and using a numerical identifier would violate their daughter’s
rights under the Free Exercise Clause.!#®

The Supreme Court found that Mr. Roy, a Native American of
Abenaki descent, sincerely believed that obtaining a Social Security
number for his daughter (named Little Bird of the Snow), and the gov-
ernment’s subsequent use of that number, would violate his religious
precepts and harm his child’s spirit.

140. Id. at 213.
141. Id. at 222.

142. Id. at 225.

143. Id. at 228-29.

144. Id, at 235-36.

145. 476 U.S. 693 (1986).

146. See 42 US.C. § 602(2)(25) (1976), 7 U.S.C. § 2025(e) (1976).
147. Roy, 476 U.S. at 695.

148. Id. at 696.
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In order to prepare his daughter for greater spiritual power [Roy
believed that] he must keep her person and spirit unique and that
the uniqueness of the Social Security nuinber as an identifier, cou-
pled with the other uses of the number over which she [had] no
control, [would] ‘rob the spirit’ of his daughter and prevent her
from obtaining greater spiritual power.*!4°

The government advanced an interest in preventmg fraud in .
benefits programs,”!>® which, because of their “staggering magmtude
and “tremendous administrative problems,”!*! could best be satisfied
through assigning and using Social Security numbers. Congress left no
latitude to the states to permit individual exemptions to the contested
statutes in administering welfare funds, and affirmatively required poten-
tial recipients to provide the state with their Social Security numbers and
that of each household member.!>*

The Court did not employ Sherbert balancing to decide the case. In
rejecting the Roys’ claim, Chief Justice Burger emphasized that the gov-
ernment enjoyed wide latitude in the regulation of its “internal affairs™:

The Free Exercise Clause simply cannot be understood to require

the Government to conduct its own internal affairs in ways that

comport with the religious beliefs of particular citizens. . . .

. . Roy may no more prevail on his religious objection to the
Government’s use of a Social Security number for his daughter
than he could on a sincere religious objection to the size or color of
the Government’s filing cabinets.'>*

After determining that indirect burdens on religion caused by the
government’s management of its internal affairs do not implicate the Free
Exercise Clause, Chief Justice Burger went on to specify a narrow range
of government burdens that would raise the constitutional question. In a
separate part of his opinion, joined by Justices Powell and Rehnquist,'>*
Chief Justice Burger concluded that only affirmative compulsion and
criminal penalization are inappropriate means of gaining the compliance
of religious objectors. The Chief Justice stated, “[GJovernment regula-
tion that indirectly and incidentally calls for a choice between securing a

149, Id.

150. Id. at 709.

151. Id. at 710. The Court noted that *[e]ach year roughly 3.8 million families receive $7.8
billion through federally funded AFDC programs and 20 million persons receive $11 billion in
food stamps.” Id.

152. See id. at 708-09.

153. Id. at 699-700. See United States v. Lee, 455 U.S. 252 (1982) (on Sherbert balancing,
government interest in uniform application of Social Security system outweighed Amish em-
ployer’s religious burden of complying with withholding requirement).

154. See Roy, 476 U.S. at 701-12 (Part III) (Blackmun, J., concurring in Parts I and II;
O’Connor, J., concurring in Parts I and II and dissenting in part, joined by Brennan and
Marshall, JJ.; Stevens, J., concurring in Parts I and II and concurring in the judgment; White,
I., dissenting).
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governmental benefit and adherence to religious beliefs is wholly different
from governmental action or legisiation that criminalizes religiously in-
spired activity or inescapably compels conduct that some find objectiona-
ble for religious reasons.”!*?

Conversely, a statute “wholly neutral in religious terms and uni-
formly applicable” that does not affirmatively coerce or penalize religious
practices will not be constitutionally problematic, even though a law
“may indeed confront some applicants for benefits with choices.’”1%®
Although Chief Justice Burger believed some “government compulsion
[was] involved”'?7 in conditioning the Roys’ receipt of benefits on their
compliance with the statutes, the compulsion did not rise to the level of
constitutional significance because the laws in question were facially neu-
tral, and therefore ‘“‘of a wholly different, less intrusive nature than af-
firmative compulsion or prohibition, by threat of penal sanctions.”!>8

The Chief Justice, in the minority section of his opinion, next devel-
oped a standard for review of government regulation that burdens the
free exercise of religion. The Burger opinion departed from the Court’s
precedents by announcing that “the nature of the burden is relevant to
the standard the government must-meet to justify the burden.”!>® Chief
Justice Burger explicitly rejected the application of the stringent Sherbert
test, as refined by Yoder, to the case, in favor of a lower, “legitimate
interest/rational means test.”!%° He went on to state, “The test applied
in cases like [Yoder] is not appropriate in this setting. In the enforcement
of a facially neutral and uniformly applicable requirement for . . . welfare
programs . . . reaching many millions of people, the Government is enti-
tled to wide latitude.”'®! When the government sets a requirement for
financial benefits, “neutral and uniform in its application,” it is disposi-
tive of the issue if the government shows it has selected “a reasonable
means of promoting a legitimate public interest.”!%? Accordingly, the
Court held that “the Government [need not] justify enforcement of the
use of Social Security number requirement as the least restrictive means
of accomplishing a compelling state interest.””!%* Chief Justice Burger de-
clared that when the burden is not caused by inescapable coercion or
penalization, the Sherbert test is inappropriate, and the government need
only show a legitimate goal and a rational means to justify its

155. Id. at 706.

156. Id. at 703.

157. Id. at 704.

158. Id.

159. Id. at 707.

160. Id. at 729 (O’Connor, I., dissenting in part).
161. Id. at 707.

162. Id. at 708.

163. Id. at 707.
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program.'%

One year after Roy, on facts virtually identical to those of Sher-
bert,'%® the Supreme Court explicitly rejected the second half of Chief
Justice Burger’s analysis and reaffirmed strict scrutiny as the standard of
review for all government actions that burden religious practice.!® In
Northwest Indian, however, Justice O’Connor embraced the first half of
Chief Justice Burger’s innovation and accepted Roy’s attenuation of free
exercise clause prohibitions to coercive compulsion and penalization,
thereby continuing her predecessor’s misunderstanding of the Court’s
tradition of accommodation of religious practices.!®” Consequently, the
Court restored strict scrutiny, but the range of prohibited conduct still
excluded noncoercive effective burdens such as those threatening the
Northwest Indian plaintiffs. Roy therefore stands for the narrow proposi-
tion that a facially neutral law that indirectly burdens the free exercise of
religion should not be subjected to strict scrutiny if the law pertains to
the government’s regulation of its internal affairs and does not affirma-
tively compel religious objectors to violate their beliefs.!5®

III. Criticism of Northwest Indian’s Constitutional Analysis

Early and modern analyses of the Free Exercise Clause from
Cantwell to Yoder shared the conviction that the First Amendment for-
bids any unjustified government actions that effectively burden the free
exercise of religion.!®® Breaking with precedent without explanation,
Roy attenuated free exercise clause prohibitions to those governmental
acts that coerce compliance by threatening economic or criminal penal-
ties.!’® Roy’s innovation subsequently yielded the harsh result in North-
west Indian.'’* Properly interpreted, however, Roy’s restrictions apply
only to situations in which a religion is not at stake and the government
is seeking to manage its internal affairs in an efficient and fraud-resistant
manner.'”? Instead of applying Roy’s narrow rule, the Northwest Indian

164. Id. at 707-08.

165. Hobbie v. Unemployment Appeals Comm’n, 480 U.S. 136 (1987) (Brennaa, J., joined
by White, Marshall, Blackmun, O’Connor, and Scalia, JJ.; Powell and Stevens, concurring in
the judgment; Rehnquist, C.J., dissenting); see supra note 124.

166. Hobbie, 480 U.S. at 141-42 (*[The legitimate interest/rational means] test has no basis
in precedent and relegates a serious First Amendment value to the barest level of minimal
scrutiny that the Equal Protection Clause already provides.”(quoting Roy, 476 U.S. at 727
(O’Connor, J., dissenting in part)).

167. See supra notes 82-83, 97-144 and accompanying text.

168. See Hobbie, 480 U.S. at 141-42 (rejecting reasonable-means standard for neutral, gov-
ernmental benefits laws); Northwest Indian, 108 S. Ct. at 1336-37 (Brennan, J., dissenting)
(limiting Roy’s holding to federal management of internal affairs).

169. See supra notes 97-144 and accompanying text.

170. See supra notes 145-168, and infra notes 175-182 and accompanying text.

171. See infra notes 183-184 and accompanying text.

172. See infra notes 185-195 and accompanying text.
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majority should have adopted Yoder’s effects analysis. If it had, the
Court would have addressed the complex issues of religious truth and
religious servitudes in a more satisfactory way than it did.'”® Finally, if
the Court had applied the traditional effects analysis, as modified by Jus-
tice Brennan, the Court probably would have decided Northwest Indian
in favor of the Native American plaintiffs.!”*

A. Roy’s Holding Misconstrued

The Northwest Indian majority relied heavily on Roy to establish
that the Free Exercise Clause forbids only outright prohibitions of reli-
gion and the government’s coercive compulsion or penalization of believ-
ers.!” The Supreme Court’s analysis in Roy, and its application of Roy
to the facts of Northwest Indian, however, are subject to criticism.

First, Roy itself was wrongly decided. The Burger majority departed
from established precedent that suggested that the range of impermissible
government burdens on religion was not limited to coercive compulsion
and penalization.!”® Chief Justice Burger’s analysis limited the scope of
governmental conduct imposing an unconstitutional burden on religious
practice to the two forms of affirmative (“inescapabl{e]”)!”” compulsion
to violate religious precepts, and criminal penalties for religiously-moti-
vated unlawful conduct. As Justice Brennan pointed out in his North-
west Indian dissent, however, the Court in Sherbert and subsequent cases
“nowhere suggested that such coercive compulsion exhausted the range
of religious burdens recognized under the Free Exercise Clause.”'’® The
standard that the Sherbert Court adopted required that if a government
program impeded religious practices in any way, including but not lim-
ited to the impediments of coercion or penalization, that program was
subject to constitutional analysis; indeed, “[i]f the . . . effect of a law is to
impede the observance of one or all religions . . ., that law is constitution-
ally invalid even though the burden [is] indirect.”!”® By protecting reli-
gious practices from both direct and indirect adverse effects of
government actions, the Court in Sherbert adhered to Cantwell’s concept
of first amendment liberties as a “shield”” beneath which “many types of
life, character, opinion and belief can develop unmolested and unob-
structed.”!® Sherbert and Yoder, like Roy, both analyzed facially neutral
laws with universal application (unemployment compensation and school
attendance laws), but recognized explicitly that “any burden” on reli-

173. See infra notes 196-210 and accompanying text.

174. See infra notes 211-214 and accompanying text.

175, See Northwest Indian, 108 S. Ct. at 1326.

176. See supra notes 97-144 and accompanying text.

177. Roy, 476 U.S. at 706.

178. Northwest Indian, 108 S. Ct. at 1334 (Brennan, J., dissenting).
179. Braunfeld, 366 U.S. at 607,

180. Cantwell, 310 U.S. at 310.
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gious activity,'®! or “mode of life” sustained by that activity,®? was sub-
ject to scrutiny under the Free Exercise Clause. By adopting Chief
Justice Burger’s analysis, the majority in Roy restricted without justifica-
tion the scope of governmental burdens traditionally recognized by the
Supreme Court in its analysis of claims under the Free Exercise Clause.

The result of this unprecedented attenuation is the absurd result in
Northwest Indian. The Northwest Indian majority’s lopsided balancing
test would strictly scrutinize an unemployment compensation law if one
Sabbatarian were refused benefits, but would sacrifice an entire religion
for a marginally useful road merely on the state’s showing of the road’s
reasonable relation to a legitimate purpose. As Justice Brennan observed
in his dissent, such a result is “cruelly surreal,”!®* and “fails utterly to
accord with the dictates of the First Amendment”!®* as it has been inter-
preted in this century.

Second, Roy’s narrow holding was misapplied in Northwest In-
dian.'® The religious objectors in Roy did not claim that the future of
their religion hinged upon the lower court’s decision. Rather, they as-
serted that, after conversation with their religious leader, they had come
to believe that use of a Social Security number would “prevent [their
daughter] from attaining greater spiritual power.”'8¢ The Supreme
Court has never ruled on a case in which nonreceipt of government bene-
fits would effectively destroy a religion.'? If Roy’s application is meant to
be restricted to financial benefits cases where a religion is not endangered
by government action, the Northwest Indian Court wrongly extended
Roy’s holding in denying the injunction of the G-O road. Abenaki reli-
gious faith and practices would not be ended by the Roys’ nonreceipt of
benefits, but the completion of the G-O road would, by the Northwest
Indian majority’s own admission, probably result in the destruction of
the Tolowa, Yurok, and Karok Indians’ religion.!®®

Moreover, the Roy Court stressed that its holding addressed the
religious objectors’ attempts to influence “the conduct of the Govern-

181. Sherbert, 374 U.S. at 403.

182. Yoder, 406 U.S. at 215.

183. Northwest Indian, 108 S. Ct. at 1337 (Brennan, J., dissenting).

184. Id. at 1340 (Brennan, J., dissenting).

185. See infra notes 186-195 and accompanying text.

186. Roy, 476 U.S. at 696.

187. Justice Burger, in support of his minority opinion in Roy, quoted the Court’s observa-
tion in Bob Jones University v. United States, 461 U.S. 574, 603-04 (1983) (rejecting private
school’s free exercise clause claim of tax exempt status), that “[d]enial of tax benefits will
inevitably have a substantial impact on the operation of private religious schools, but will not
prevent those schools from observing their religious tenets.” Roy, 476 U.S. at 706 (emphasis
added). Hence, if deprivation of aid threatened to stop the schools’ religious practices alto-
gether, even Justice Burger might have conceded that the government’s action implicated the
concerns of the Free Exercise Clause.

188. See supra notes 68-72 and accompanying text.
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ment’s internal procedures.”®® As Justice Brennan argued in his North-
west Indian dissent, however, “Federal land-use decisions, by contrast,
are likely to have substantial external effects that government decisions
concerning office furniture and information storage obviously will
not.”'%° He stated, “[Flederal land-use decisions are fundamentally dif-
ferent from government decisions concerning information management,
and . . ., under Roy, this difference in external effects is of constitutional
magnitude.”!®? It was precisely the external effects of government land-
management programs (namely, aural and visual alterations of the Chim-
ney Rock environment caused by the G-O road) that brought the Norzh-
west Indian plaintiffs into court. The Court wrongly applied Roy’s
deference to the government in the conduct of its internal affairs to the
facts of Northwest Indian. Instead, the government’s interests should
have been subject to the two-part test enunciated in Sherbert and adopted
in Yoder.'**

Finally, the Supreme Court based Rop’s explicit exception to its
traditional balancing test on the government’s need for “wide latitude” in
the “administration of welfare programs™!®? to counter possible fraud in
the nationwide system of public assistance.'®* In Northwest Indian, the
underlying policy goal of preventing fraud was absent. In addition, the
government faced none of the “staggering[,] . . . . tremendous administra-
tive problems”'®® associated with providing benefits to millions of citi-
zens. Absent the government’s need for unusually broad latitude in
preventing fraud among millions of aid recipients, the Court in Northwest
Indian had no reason not to follow stare decisis and apply the judiciary’s
traditional balancing test of affected interests.

B. Yoder’s Effects Analysis Ignored

Supreme Court precedents before Roy established the longstanding
application of a two-part test for the government’s unconstitutional inter-
ference with religious practices. Yoder should have provided the touch-
stone for the Court’s application of this test in Northwest Indian because
the legal issues and facts of the two cases were similar in several repects.

189. Roy, 476 U.S. at 700.

190. Northwest Indian, 108 S. Ct. at 1336 (Brennan, J., dissenting). Brennan viewed
AIRFA as “an express congressional determination that federal land management decisions
are not ’internal’ government ‘procedures,’ but are instead governmental actions that can and
indeed are likely to burden Native American religious practices.” Id. at 1337 (Brennan, J.,
dissenting).

191. Id. at 1337 n.5 (Brennan, J., dissenting).

192, See supra notes 110-144 and accompanying text.

193. Ray, 476 U.S. at 707.

194. Id. at 709.

195. Id. at 710.
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The law at issue in Northwest Indian permitting harvesting and road
building was, like Wisconsin’s compulsory school attendance law,
facially neutral. In both cases, events outside the contemplation of the
legislature—the effectiveness of the Amish at-home educational system
in preparing Amish youth for productive citizenship,'®® and the Califor-
nia Wilderness Act of 1984 (removing most area timber from harvesting)
subsequent to adoption of the 1982 Forest Service study (approving com-
pletion of the Chimney Rock section of the G-O road)—diminished the
government’s interest in applying otherwise valid laws.'?” Moreover, like
those of the Amish, the three Indian tribes’ centuries-old religious prac-
tices would be undermined if the government put its plan into effect.
Like the Amish, the affected group in Northwest Indian was a small,
well-defined segment of the general population whose mode of life was
intimately related to its religious practices.

The majority in Northwest Indian asserted that “if the statute at is-
sue [in Yoder] had not been coercive in nature,”%® its effect on the Amish
would not have been constitutionally problematic. In Northwest Indian,
however, the majority failed to address the Yoder Court’s extensive in-
quiry into “the interrelationship [between Amish beliefs and] their mode
of life, the vital role that belief and daily conduct play in the continued
survival of Old Order Amish communities and their religious organiza-
tion, and the hazards presented by the State’s enforcement of a statute
generally valid as to others.”'® The Yoder Court examined the harmful
consequences of Wisconsin’s compulsory school attendance law on
Amish society and religious practice because, in the tradition of
Cantwell, the majority believed that the scope of free exercise clause
prohibitions exceeded coercion and extended to government programs
having a negative “impact” on the livelihood of religious practices.?®
Moreover, Yoder made clear that the Free Exercise Clause protects not
only specific religious practices from unwarranted interference, but
“modes of life” that are “inseparable” from those practices as well.2%!
Yoder confirms that Cantwell’s “shield” of the First Amendment oper-

196. See Yoder, 406 U.S. at 224 (Wisconsin “mistaken[ly] assuml[es] . . . the Amish do not
provide any education . . .beyond the eighth grade, but allow them to grow in ‘ignorance.’ ).

197. See Northwest Indian, 7195 F.2d at 692-93 (*Because most of the high country has now
been designated by Congress as a wilderness area, the issue of logging becomes less significant,
although it does not disappear.”).

198. Northwest Indian, 108 S. Ct. at 1329 (“[T]here is nothing whatsoever in the Yoder
opinion to support the proposition that the ‘impact’ on the Amish religion would have been
constitutionally problematic if the statute at issue had not been coercive in nature.”).

199. Yoder, 406 U.S. at 235.

200. Id. at 209. “Admittedly, this threat [to the Amish community and religious practice]
arose from the compulsory nature of the law at issue, but it was the ‘impact’ on the religious
practice itself, not the source of that impact, that led us to invalidate the law.” Northwest
Indian, 108 S. Ct at 1334 (Brennan, J., dissenting).

201. Yoder, 406 U.S. at 215.
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ates in two directions: against a broad range of unjustified governmental
interference (including coercive compulsion) and for the benefit of di-
verse religious belief systems and their inseparable modes of life (includ-
ing specific religious practices).?%?

The Northwest Indian Court refused to recognize effective burdens
on religious practices, in part because it feared judicial adjudication of
religious-truth claims.?®® Yoder’s analysis of the affected religious inter-
ests should have shown the Northwest Indian Court that its fears were
unfounded. Faced with a similar challenge, the Yoder Court rightly fo-
cused on whether application of the law would make Amish practices
more difficult, not whether Amish theology was true. Testimony at trial
by expert witnesses established connections between Amish beliefs and
practices, and drew credible inferences as to the probable effect of the
government’s action on the respondents’ religious practices and mode of
life if they complied with the law.2®* Whether or to what degree the
views of the Amish coincided with divine truth was never an issue in
determining if application of the state’s school attendance law would bur-
den their religious practices. ’

Justice Brennan in Northwest Indian offered a standard for evaluat-
ing the impact of government actions on religion that was consistent with
the Court’s analysis in Yoder.?> He urged the Court to permit the Indi-
ans, first, to decide which of their practices were central to their religious
beliefs and, second, to show “that [a] federal land-use decision poses a
substantial and realistic threat of undermining or frustrating their reli-
gious practices.”?%® The Brennan dissent avoided judicial assessment of
the truth of religious claims, while providing a sound method by which
the adverse impact of government programs on religious practices may
be determined.

The Northwest Indian Court also hesitated to adopt Yoder’s effects
analysis because it feared that a ruling in favor of the Indian plaintiffs
would result in a “religious servitude” on government property.2°?
Although the Court did not define its terms, a servitude is generally de-
fined as *“a charge or burden resting upon one estate for the benefit or
advantage of another.”?*® Tagging the Indians’ interest in Chimney -
Rock a “religious servitude,” however, only restated the Indians’ as-
serted free exercise interest in the use of land owned by another (in this
case, the government). Having marked the Indians’ claims as an at-
tempted “religious servitude,” the Court decided without argument that

202. See supra notes 97-144 and accompanying text.

203. See supra notes 78-81 and accompanying text.

204. See Yoder, 406 U.S. at 209-13.

205. See Northwest Indian, 108 S. Ct. at 1338-39 (Brennan, J., dissenting).
206. Id. at 1339 (Brennan, J., dissenting).

207. Id. at 1327.

208. BLACK’s LAw DICTIONARY 1229 (5th ed. 1979).
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the government’s interests as landowner must take precedence over the
Indians’ claims under the First Amendment.?®® Although a nuanced
evaluation of the Indians’ claims would certainly consider the origin and
constitutional limits of religiously-motivated interests in the use of gov-
ernment land, the Northwest Indian majority failed to provide an analysis
in reaching its uncritical result in favor of the government’s right to de-
velop the Chimney Rock section.?!® The answer to the Court’s fear of
limitless claims by site-specific religious objectors is not the rejection of
Yoder’s effects analysis. On the contrary, the solution is precisely the
careful, case-by-case balancing of alleged harm to religious practices
against the weight of governmental interests performed by the Supreme
Court in free exercise cases prior to Roy.

If the Court had applied Justice Brennan’s version of the Yoder ef-
fects analysis®!! to the facts of Northwest Indian, it would have con-
cluded that the permanent injunction of the government’s proposed road
should be upheld. Justice Brennan’s test reveals the following: (1) the
Forest Service’s own study found that the Indians’ sincerely believed that
the Chimney Rock section was central to their religious practices, thus
satisfying Justice Brennan’s preliminary “centrality” requirement;?!? (2)
“uncontradicted evidence” established that the proposed government ac-
tion “render the practice of respondents’ religion impossible,” thereby
obviously creating a risk of substantial harm to central religious practices
and burdening respondents’ free religious exercise;?!* (3) the govern-
ment’s interest was weak because the G-O road “had only the most mar-
ginal and speculative utility”’?'* for serving the now-reduced lumber and
tourist traffic in the Forest area. Balancing the interests, the government
presents a reasonable plan for facilitating regional industry and vehicular
traffic, but not a compelling justification for effectively destroying the In-
dians’ religion. Since on balance the Indians’ interests are weightier than
those of the government, the Court would not need to consider whether
less restrictive alternatives to the G-O road existed. Thus, Justice Bren-
nan’s test leads to the conclusion that the permanent injunction granted
by the district court should have stopped the G-O road.

Conclusion

In Lyng v. Northwest Indian Cemetery Protective Association, the
Supreme Court held that the Free Exercise Clause does not protect reli-
gious practices against the adverse effects of government programs that

209. See Northwest Indian, 108 S. Ct. at 1327.

210. See supra notes 75-77 and accompanying text.

211. See supra note 92 and accompanying text.

212. Northwest Indian, 108 8. Ct. at 1338-39 (Brennan, J., dissenting).
213. Id. at 1339 (Brennan, J., dissenting).

214. Id
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do not penalize or coerce believers to act contrary to their faith, even
though the probable result of the government’s actions would be the de-
struction of the believers’ religion.

This Comment has shown, however, that the Northwest Indian ma-
Jjority failed to address or distinguish key Supreme Court decisions sup-
porting a flexible and expansive interpretation of the Free Exercise
Clause. These decisions consider noncoercive, nonpunitive effects of gov-
ernment actions on religious practices in determining whether the gov-
ernment must justify its interference with religion. The particular effects
of coercive compulsion and penalization are nonexhaustive examples of
the ways in which the First Amendment forbids unjustified government
infringement of sincerely held religious beliefs and practices.

The Northwest Indian majority applied the Court’s holding in
Bowen v. Roy, namely, that free exercise prohibitions are limited to gov-
ernment criminalization of religion or coercive compulsion of believers in
order to gain their compliance with the law. The Northwest Indian ma-
jority misapplied Roy to permit construction of a road across government
land when the probable consequence would be the destruction of a Na-
tive American religion.

By refusing to balance the adverse effects of government land use on
religious practices against the strength of the government’s asserted in-
terests, Northwest Indian effectively made government land ownership an
absolute defense to future claims of infringement on freedom of religious
practice. By limiting the kind of government actions that could consti-
tute a burden on the free exercise of religion to coercive compulsion and
penalization, the Supreme Court in Northwest Indian departed from es-
tablished precedent and wrongly constricted the scope of first amend-
ment protection of religiously-motivated conduct.

By S. Alan Ray*

* Ph.D. (Study of Religion), Harvard Graduate School of Arts and Sciences, 1986;
Member, Second Year Class. The author dedicates this Comment to the Cherokee Nation of
Oklahoma, commemorating in 1988-1989 the sesquicentennial of the Trail of Tears.






