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of public discourse in theory as well as in actuality, and within perime-
ters of protected speech, remain a function of the mass media’s editorial
judgment.

2. Effect on Freedom of the Press

Dependence upon the mass media for basic information pertinent to
self-governance and personal development raises society’s stake in an en-
ergetic and effective press. As the republic has grown, citizens have be-
come increasingly remote from centers of official policy and decision.
First amendment jurisprudence generally has been reluctant to invest in
concepts that would enhance the media’s utility, even when functioning
as the citizenry’s agent and trading in “ideas essential to intelligent self-
government.”'%® In a variety of contexts, the Court has refused to find
implicit in freedom of the press the right to gather news.!%® Despite ar-
guments that freedom to publish has little meaning without the ability to
protect sources'’® or to access information,*”! the Court has afforded
both the press and the public identical measures of constitutional privi-
lege.'”? As the media’s role as a proxy has expanded, therefore, the
press’ capacity to perform its representative function has been con-
founded by an absence of doctrinal support.

At least for constitutional purposes, the Court has resisted implica-
tions of a special media function. Accordingly, the press is not immune
to the workings and demands of the criminal justice system, regardless of
the consequent impact upon the flow of information. In Zurcher v. Stan-
Sford Daily,” the Court upheld the use of a search warrant to obtain
evidence from a newsroom even though the newspaper was not suspected
of any crime.'”™ It thus rejected the notion that first amendment interests
require use of a less intrusive subpoena duces tecum.!”® Concerns over
chilling sources and impairing the flow of information also were dis-
missed when, in Branzburg v. Hayes,'’® the Court refused to acknowl-

168. Saxbe v. Washington Post Co., 417 U.S. 843, 863 (1974) (Powell, J., dissenting).

169. See infra notes 172-80 and accompanying text.

170. See infra notes 176-80 and accompanying text.

171. See infra notes 173-77.

172. E.g., Branzburg v. Hayes, 408 U.8. 665, 674 (1972) (criminal justice system entitled to
receive “everyman’s evidence”).

173. 436 U.S. 547 (1978).

174. Id. at 556-68.

175. Id. at 559-62. Congress responded to the Zurcher decision by enacting the Privacy
Protection Act of 1980, which limits the circumstances in which police may search a news-
room. 42 U.S.C. §§ 2000aa, 2000aa-7 (1988).

176. 408 U.S. 665.



Winter 1991] FIRST AMENDMENT 283

edge a first amendment privilege from testifying before a grand jury.!””
The Court thereby affirmed the premise that the press is not entitled to
special privilege or attention incident to the First Amendment.!?®

Arguments that the press should have access rights to information
unavailable to the general public likewise have been impaled by princi-
ples denying special status. Contrary sentiment maintains that, given the
media’s evolution into a surrogate role, a right to obtain information is a
logical emanation of the right to communicate. Consistent with that no-
tion, Justice Powell observed that an

informed public depends on accurate and effective reporting by the
news media. No individual can obtain for himself the information
needed for the intelligent discharge of his political responsibilities.
For most citizens the prospect of personal familiarity with news-
worthy events is hopelessly unrealistic. In seeking out the news the
press therefore acts as an agent of the public at large. It is the
means by which the people receive that free flow of information
and ideas essential to intelligent self-government. By enabling the
public to assert meaningful control over the political process, the
press performs a crucial function in effecting the societal purpose
of the First Amendment. . . . The underlying right is the right of
the public generally. The press is the necessary representative of
the public’s interest in this context and the instrumentality which
effects the public’s right.!”

Justice Powell effectively stated the case for jurisprudential identifi-
cation of first amendment emanations essential to vitalizing the First
Amendment’s core guarantees. Still, the Court has refused to define ac-
cess in terms of doctrine that would respond to modern circumstances
and facilitate a more functional information marketplace. Access for
both the public and the press is determined pursuant to the same stan-
dard: whether a venue is traditionally open.’®® Such review not only
repudiates any meaningful distinction between the press and the public
but also risks holding future review captive to custom rather than evolv-
ing imperative.'® The analysis also is susceptible to criticism for blind-
ing itself to contemporary realities as they impinge upon basic aims of an

177, Id. at 688.

178, Id. at 650-91 (“reporters, like other citizens,” must respond to the needs of grand
jury).

179. Saxbe v. Washington Post Co., 417 U.S. 843, 863-64 (1974) (Powell, J., dissenting)
(criticizing decision upholding ban on press interviews with prison inmates).

180. See Globe Newspaper Company v. Superior Court, 457 U.S. 596, 605 (1982) (criminal
trial traditionally open to public).

181. See Richmond Newspapers, Inc. v. Virginia, 448 U.S. 555, 577-78 (1980) (plurality
opinion) (right of access *“to places traditionally open to the public . . . assured by the amalgam
of the First Amendment guarantees of speech and press™); Houchins v. KQED, Inc., 438 U.S.
1, 15-16 (1978) (plurality opinion) (right of access extends coextensively to press and public).
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informed and enlightened public.82

From accumulated jurisprudence emerges a First Amendment that
is criticized simultaneously for being too expansive and too constrained.
Freedom of the press in one instance is broadly defined to the point of
engendering distress that freedom of speech interests are suffocated. The
First Amendment is a reference point too for schemes that erode both
free press interests and free speech values. When the media’s own poten-
tial for effective agency is implicated, freedom of the press has been
pinched to the point that its functional capabilities are undermined. The
result is a First Amendment mired in uncertain values, unsynchronized
in significant part to contemporary circumstances and ill-equipped to
confront the future.

III. Rehabilitating the First Amendment

A commonly identified virtue of the Constitution is its capacity to
speak comprehensively while actually saying relatively little.!®* The ad-
vantage of documental compactness and efficiency is exaggerated, how-
ever, insofar as constitutional law becomes increasingly convoluted. To
the extent basic law becomes detached from contemporary imperatives,
constitutional interpretation also risks disengagement from moral stan-
dards and prevailing values that afford credibility and legitimacy. The
law of expressive liberty, as it courses into a third century, risks devolv-
ing into a condition inviting cynicism rather than esteem. Freedom of
speech already is knotted and cramped by classification and
micromanagement systems that subtract from the maximum possible
sum of expressive freedom. For the press, the ambit of constitutional
security effectively has narrowed even while the media universe has ex-
panded. Because first amendment standards are now calibrated to afford
maximum protection to traditional media with diminishing influence and
demand enhanced scrutiny for newer media that are dominant,!®* the
basic guarantee is more circumscript now than ever before. The general
notion of freedom of the press is further discounted when the press’ per-
formance as a proxy of the citizenry is most implicated.'®> Warnings not
to tamper with the First Amendment thus are hard to take seriously
when the guarantee appears so substantially compromised. To make

182. See supra notes 41-44 and accompanying text.

183. Textual economy results in majestic principles that nonetheless must be amplified and
particularized. See L. TRIBE, GOD SAVE THiS HONORABLE COURT 48 (1985).

184. See FCC v. Pacifica Found., 438 U.S. 726, 748 (1978) (broadcasting is the least pro-
tected of all media).

185. See supra notes 168-82 and accompanying text (freedom of press delineated narrowly
so as to deny arguable emanations).
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contemporary sense out of the First Amendment, it is impossible to turn
the clock back to 1791 or to the earlier part of this century to the origins
of expressive freedom jurisprudence.!®® Reality is that not only the me-
dia but also society has experienced profound changes in circumstances
which demand constitutional attention.

Freedom of expression was enshrined in a decentralized, political
and economic setting rather than in the organized and developed indus-
trial and commercial framework that subsequently emerged. Earlier ex-
ercises of speech and press freedom are notable for their lack of
commercialism.!®” Commercial speech not only would become the foun-
dation upon which modern mass media were erected!®® but also a signifi-
cant and valued form of expression in its own right.®® Since 1791,
society also has moved in the direction of cultural pluralism attributable
both to immigration patterns and to social factors that have reinforced
group identity.’*® Even within subgroups, diversity manifests itself in va-
rying degrees of expressive taste and tolerance. Pertinent standards
meanwhile have become fixed as a function of dominant preference and a
perspective that fails to look forward and inadequately comprehends the
present.’®! Freedom of speech theory fastened on the overarching im-
portance of political expression thus is bound in a romanticized but non-
existent state. Such premises are susceptible to criticism for disregarding
a dysfunctional marketplace of ideas'®? and failing to construct principles

186. Cf. Brown v. Board of Education, 347 U.S. 483, 492 (1954) (modern equal protection
cannot be defined by “turnfing] the clock back to 1868 when the [Fourteenth] Amendment
was adopted, or even to 1896 when” segregation was upheld).

187. Early publishing emphasized persuasion rather than profit, as many organs of opinion
were the information arms of political parties. See F. HUDSON, JOURNALISM IN THE UNITED
STATES FROM 1690 T0 1782 141-42 (1969).

188. Advertising provides the primary revenue base for newspapers, which sell space, and
radio and television, which sell time. Consequent influence of sponsors over program content
and diversity interests has evoked distress from critics of jurisprudential response so far, See
Columbia Broadcasting System, Inc. v. Democratic Nat'l Comm., 412 U.S. 94, 187-89 (1973)
(Brennan, J., dissenting).

189, Commercial speech attained constitutional status pursnant to the sense that interest in
it was “as keen, if not keener” than in political expression. Virginia State Bd. of Pharmacy v.
Virginia Citizens Consumer Council, 425 U.S. 748, 763 (1976).

190. Racial distinctions until the middle of this century, for instance, were a matter of
official ordination reflecting the dominant culture’s customs, traditions and preferences. See
Plessy v. Ferguson, 163 U.S. 537, 550 (1896).

191. Justice Brennan has criticized the Court’s intolerance of purportedly indecent or of-
fensive expression as reflecting an “acute enthnocentric myopia” and “depressing inability to
appreciate that in our land of cultural pluralism, there are many who think, act, and talk
differently from the Members of the Court, and who do not share their fragile sensibilities.”
FCC v. Pacifica Found., 438 U.S. 726, 775 (1978) (Brennan, J., dissenting).

192. See supra notes 73-80 and accompanying text.
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that account effectively for even that narrow range of speech interests.!?3

Freedom of press analysis is subject to claims it protects and binds the
media in the wrong ways at the wrong times.'%*

Renovating the First Amendment so that it serves the expressive
interests of contemporary society can be accomplished either by rewrit-
ing or by reinterpreting the First Amendment. Given the general resist-
ance to overt tampering with documental structure, jurisprudential
revision is likely to be the more practical alternative. To proceed in that
direction, however, it is necessary to identify a general analytical depar-
ture point that is principled and thus conducive to credible results. Inso-
far as the First Amendment is not an absolute, expoundment of
expressive freedom becomes a process analogous to fathoming the mean-
ing of liberty under the Fourteenth Amendment.'®®> Modern fundamen-
tal rights'®® have emerged not from constitutional explication but
pursuant to inquiries into what is “implicit in the concept of ordered
liberty’'®7 or “deeply rooted in this Nation’s history and tradition.”!%®
As guides for charting the contours of the First Amendment, such refer-
ence points afford a respectable basis for reexamining some stale assump-
tions, updating the visage of pertinent jurisprudence, and accounting
more effectively for modern realities that impair expressive pluralism. A
candid and objective inquiry into the implications of ordered liberty and
the content of the nation’s conscience affords a first step in fashioning
doctrine congruent with societal moral development and expectations.

In assessing the various speech classifications recognized by the
Court, it is immediately evident that the status of political expression
would not change significantly pursuant to a new analytical regime.
Even if the political process is not characterized by comprehensive citi-

193. Foreclosing logical radiations of freedom of the press, such as the right to acquire
information or protect sources, confounds effectuation of informed self-government. See supra
notes 168-82 and accompanying text.

194. See supra notes 168-82 and accompanying text.

195. U.S. Const. amend. XIV § 1 (“No state shall . . . deprive any person of . . . liberty...
without due process of law™).

196. Jurisprudence has glossed upon the fourteenth amendment rights which, although not
documentally enumerated, are accorded constitutional status. E.g., Zablocki v. Redhail, 434
U.S. 374 (1978) (marital rights); Moore v. City of East Cleveland, 431 U.S. 494 (1977) (plural-
ity opinion) (familial liberty); Roe v. Wade, 410 U.S. 113 (1973) (liberty to elect abortion).
Fundamental rights also have been constructed upon nonspecific constitutional footing. E.g.,
Shapiro v. Thompson, 394 U.S. 618 (1969) (right to travel); Harper v. Virginia Bd. of Elec-
tions, 383 U.S. 663 (1966) (right to vote).

197. Bowers v. Hardwick, 478 U.S. 186, 191 (1986) (quoting Palko v. Connecticut, 302
U.S. 319, 325 (1937).

198. Id. at 192 (quoting Moore, 431 U.S. at 503).
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zen participation,'®® governance nonetheless remains a function of electo-
ral choice and representative decision-making. Expression relating to
informed self-government, even if acted upon by only half of the popula-
tion,?® is impossible to detach from the implication of ordered liberty.
Given the value placed upon such expression in shaping the republic, and
the tolerance of falsehood and vilification of a political nature that exists
today,?°! a relatively unbridled freedom of speech pertaining to self-gov-
ernment is well-rooted in societal tradition. Even assuming an increas-
ingly dysfunctional information marketplace,>*’reforms that require
official accountability may be a more treacherous alternative. Although
methodologies of manipulation and distortion have become more sophis-
ticated, it is doubtful that the nation’s traditions or conscience would
support departure from the First Amendment’s original assumption of
risk that the public would be misinformed or apathetic.?®®

It is also likely that modern renderings with respect to defamation
and privacy fairly approximate what the law should be. Even acknow-
ledging Justice White’s concern that false speech pollutes the stream of
information,?®* deception and misrepresentation are well-established cus-
toms.?** Because injury to reputation and violation of privacy are viewed
less hospitably by society, to the extent government officials and famous
or influential persons are not implicated, standards that narrowly define
public figures in terms of prominence or power and that are more sensi-
tive to ordinary persons®®S fairly refiect tradition and conscience.

Commercial expression for modern purposes, as previously noted,
may be more pertinent to the general citizenry than any other variant of

199. See supra note 66 and accompanying text.

200, See id.

201. See New York Times Co. v. Sullivan, 376 U.S. 254, 271 (1964) (constitutional protec-
tion of expression does not depend on truth, popularity, or social utility of ideas or belief).

202. See supra notes 66-70 and accompanying text.

203, See First Nat’l Bank v, Bellotti, 435 U.S. 765, 791-92 (1978).

204, See supra notes 69-70 and accompanying text.

205. Modern political campaigning is conducted pursuant to well-established strategies for
both manipulating and distorting the truth. See supra notes 74-80 and accompanying text.
President Johnson in 1964, for instance, gave his pledge not to send American troops “to do
what Asian boys ought to be doing for themselves.” S. KARNOw, VIETNAM, A HISTORY 395
(1983). While making such promises for public consumption, Johnson was informing the mili-
tary of his intent to escalate troop levels after the election. Id. at 326. The episode fits a
consistent pattern that accounts for broken promises by other politicians such as: Lincoln not
to tamper with slavery, Franklin Roosevelt not to enter into war and Bush not to raise taxes.

206. *“Public figures,” for purposes of activating the actual malice standard in a defamation
action, are restricted to persons with widespread fame or who inject themselves into a particu-
lar public controversy for purposes of influencing the outcome. Gertz v. Robert Welch, Inc,,
418 U.S. 323, 351 (1979); Time, Inc. v. Firestone, 424 U.S. 448, 456-57 (1976).
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speech.?®” Assessment of the proper constitutional status for commercial
speech is complicated by the varying results that depend upon the stan-
dard of measurement used by the Court. Examined from the perspective
of tradition and conscience, commercial expression discloses a history of
assumption that such speech was unprotected and therefore regulable.2%8
Given the centrality of commercial considerations to the nation’s forma-
tion, however, it is arguable that unfettered expression concerning eco-
nomic transactions or self-interest is a logical condition of ordered
liberty.

Resolution of the apparent conflict requires a deeper understanding
of why expression is subject to regulation even within the existing frame-
work of governance. Despite the Court’s intimation that the possibility
of content control is a function of speech value, the significance of the
regulatory interest may be more determinative. Even political speech
may be prohibited if the danger it presents is considered too profound.®®
Tolerance of political falsehood may reflect less the expression’s signifi-
cance than public perceptions, evidenced by electoral participation, that
politics are less important than commerce. Deception in commercial
transactions generally has a more palpable and personalized impact, con-
trasted with political lies that tend to be diffused rather than particular-
ized.?’® Given the relative differences of participation in the economic
and political marketplaces, commercial misrepresentations directly affect
more persons. They have the potential, depending on context, to endan-
ger life or health®!! or to undermine societal confidence necessary for
economic vitality.?!2

207. See supra notes 67 and 189 and accompanying text.

208. Until 1976, commercial speech was excluded from the First Amendment’s purview
pursuant to Valentine v. Chrestensen, 316 U.S. 52 (1942) (First Amendment no barrier to
regulation of commercial speech).

209. See Brandenburg v. Ohio, 395 U.S. 444, 447 (1969) (per curiam) (speech can be regu-
lated wpon showing of direct, imminent and likely harm against which government has power
to protect). Even the presumptive invalidity of prior restraint has been surmounted when
strong reasons are identified, See United States v. Progressive, Inc., 467 F. Supp. 990 (W.D.
Wis.), appeal dismissed, 610 F.2d 819 (7th Cir. 1979) (publication of article on how to make
hydrogen bomb enjoined when danger to first amendment interests outweighed by danger to
life and national security).

210. A political lie almost invariably exists for mass consumption and may be irrelevant to
a voter’s actual choice. Injury, moreover, stems from the combined voting preferences of a
majority. A deceptive sales pitch that fails to satisfy what was promised, however, has defin-
able adverse consequences manifestly attributable to the falsehood.

211. The promotion of products which endanger health typifies such advertising.

212, False and misleading representation in connection with the offer, sale or purchase of
securities typifies such expression. Maintenance of investor confidence is at the center of com-
prehensive regulation of the field. See SEC v. Ralston Purina Co., 346 U.S. 119, 124 (1953);
Preamble to Securities Act of 1933, ch. 38, tit. I, § 1, 48 Stat. 74 (1933).
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The reality that commercial expression possesses more value and
utility for society than political speech reveals a significant truth about
the First Amendment. Constitutionality of content regulation actually
seems to be determined by how dangerous and potentially disruptive ex-
pressive freedom would be to a profound societal interest, not by the
importance of the speech. Given a society shaped by the need for a via-
ble economic union, and centrally concerned with material progress indi-
vidually and collectively, first amendment traditions must compete with
even longer standing concern with economic integrity, opportunity, and
vitality.

Assessing the proper constitutional status of sexually explicit expres-
sion is a thorny exercise regardless of the employed standards. Inquiries
into the implications of ordered liberty or into the content of tradition
and conscience almost invariably produce disputed and inconclusive re-
sults. The evaluative process breaks down because efforts to define uni-
versal principles are impossible when no consensus exists. The central
lesson of obscenity and indecency review is that these concepts are elu-
sive and the first amendment problem is intractable. Because premises
for content control remain largely speculative,2’® but significant regula-
tory support exists nonetheless, a practicable resolution requires a com-
promise between cultural inclinations to foreclose such expression and
the interest in constitutional damage control.

The most sensible accommodation would be to eliminate any official
proscription of sexually explicit expression except to the extent necessary
to protect unconsenting adults and children.?'* The interests of adults
wishing to avoid exposure to such expression largely can be effectuated
by regulation that goes no further than requiring warnings and advance
disclosure. Although the problem may be more complicated with respect
to children, protection may be afforded with minimum damage to expres-
sive interests by imposing significant penalties for distribution to minors
and reliance upon inexpensive technology for customized restriction of
access to the electronic media.?!®

Given a definitional problem akin to that which confounds obscenity

213. See Paris Adult Theatre I v. Slaton, 413 U.S. 49, 63 (1973) (prohibition of obscenity
permissible pursuant to “unprovable assumptions”).

214. See id. at 112-13 (Brennan, J., dissenting) (urging redaction of prevailing obscenity
doctrine).

215. Channel blockers and similar technological devices are an available and inexpensive

alternative to taxing expressive pluralism. See Sable Communications of California, Inc. v.
FCC, 109 S. Ct. 2829, 2837 (1989); Lively, supra note 18, at 974 n.104.
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law,?*¢ fighting words should be eliminated altogether as a discrete cate-
gory of expression. Liquidation of the classification would not pretermit
actionability on the alternative grounds that speech was defamatory or
injurious to a point warranting official intervention.?’” Elimination of
the category would reduce constitutional clutter and steer review toward
a common point of assessment that, regardless of how speech might be
classified, merely inquires whether a compelling reason existed for its
regulation.

The simplified analysis would displace the classification process,
which consistently subtracts from the sphere of expressive freedom, and
minimize investment in disputable values. Consequent review would
function as a general balancing process that, instead of making procrus-
tean assessments of speech value, would focus primarily upon the profun-
dity of regulatory interests. Balancing in the context of the First
Amendment is not an analytical methodology immune to criticism.?8
So long as freedom of speech and of the press are not regarded as abso-
lutes, balancing is a necessary consequence. The treachery of the existing
analytical regime’s operation is compounded by a valuation process that
diminishes the significance of some speech and excludes other variants
entirely from constitutional purview. Review analogous to strict scrutiny
of racial classifications in the equal protection context would regard con-
tent control as the first amendment equivalent of a suspect classifica-
tion.2!® As evidenced by fourteenth amendment jurisprudence,??°
insistence on a compelling state interest safeguards trenchant constitu-
tional concerns against compromise absent exigent circumstances.??!

216. Classification of speech as fighting words, like obscenity, is “susceptible of application
to protected expression.” Gooding v. Wilson, 405 U.S. 518, 523 (1972).

217. As even the most ardent of absolutists has conceded, the First Amendment is less of a
barrier to official intervention “when speech is brigaded with conduct.” See, e.g., Brandenburg
v. Ohio, 395 U.S. 444, 456-57 (1969) (Douglas and Black, JJ., concurring).

218, See, eg, Konigsberg v. State Bar, 366 U.S. 36, 60-61 (1964) (Black, J., dissenting)
(Framers performed all balancing required and permitted by First Amendment).

219. The term “suspect classification” is lifted from the lexicon of equal protection and
affords the basis for strict judicial scrutiny. See, e.g., City of Richmond v. J.A. Croson Co.,
488 U.S. 469, 500-01 (1989).

220. Strict scrutiny of racial classifications, at least before the issue of affirmative action,
was described as * ‘strict’ in theory and fatal in fact.” Gunther, Foreword: In Search of Evoly-
ing Doctrine on a Changing Court: A Model for a Newer Equal Protection, 86 HAarv. L. REv.
1, 8 (1972).

221. Oatside the affirmative action context, and since Brown v. Board of Educ., 347 U.S.
383 (1954), the closest the Court has come to supporting a racial classification is plurality
endorsement of segregating prisoners in emergency circumstances. See Lee v. Washington,
390 U.S. 333 (1968) (Black, Harlan and Stewart, JJ., concurring).
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Suspectness and close scrutiny do not foreclose regulation,?** but control
is considered in a particularized fashion and allowed only when ex-
plained in exceptionally persuasive terms.

Full accounting for expressive freedom under modern circumstances
requires attention to the charge that speaking opportunities have been
lost or significantly diminished as a consequence of transition into a mass
media society. Enhancement of individual speech interests, pursuant to
access or any comparable remedial formula, invariably conflicts with
freedom of the press. Because it is no more an absolute than any other
constitutional guarantee, freedom of the press is susceptible to review
when a compelling justification exists. In the abstract, effectuation of
first amendment aims and values may intimate a trenchant premise. The
peril inherent in ordering expressive interests perceived to be in conflict is
that one freedom may be bruised in advancing another, and the object of
rescue may be transferred merely from private to official captivity.

History has demonstrated that fairness concepts create significant
constitutional risks and few practical rewards.??*> Access notions may be
relatively less threatening to editorial freedom insofar as input opportu-
nity, rather than output management, is emphasized. Instead of requir-
ing qualitative evaluation of whether coverage is comprehensive and
balanced,?** government oversight would be limited to whether the mini-
mum required space or time was set aside for the public. By recognizing
the right of viewers and listeners as paramount,??® the Court already has
completed much of the doctrinal travel necessary to account for the
problems of a2 mass media society. In rejecting the case for public access
nearly two decades ago, the Court observed that “[clonceivably at some
future date Congress or the [Federal Communications] Commission—or
the broadcasters—may devise some kind of limited right of access that is
both practicable and desirable.”2?6 Public access is already a legislated
feature of cable.??” Justification for official intervention on behalf of first

222. Racial classification of a remedial nature is permissible, for instance, to redress prova-
ble instances of past discrimination. City of Richmond v. J.A. Croson Co., 488 U.S. at 504,

223, See supra notes 148-62 and accompanying text.

224. Fairness regulation was problematic in large part because it required precisely such
content oversight. See supra notes 159-62 and accompanying text.

225. Red Lion Broadcasting Co. v. FCC, 395 U.S. 367, 390 (1987). The paramount right
of viewers and listeners has not been cast aside with the fairness doctrine. See Syracuse Peace
Council v. Television Station WTVH Syracuse, 2 F.C.C. Red. 5043, 5055-57 (1987) (deregu-
lated information marketplace better serves public’s paramount right), aff'd, 867 F.2d 654
(D.C. Cir. 1989).

226, Columbia Broadcasting System, Inc. v. Democratic Nat’l Comm., 412 U.S. 94, 131
(1973).

227. See Cable Communications Policy Act of 1984, 47 U.S.C. §§ 521-605 (1984).
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amendment values, however, may be even less compelling as time passes.
As long as alternatives exist for effectuating a profound interest in a way
less burdensome to a fundamental freedom, the less restrictive option
must be chosen.?® As noted previously, modern technology is affording
new opportunities for speech that may equal or surpass participation
contemplated when the First Amendment was crafted.??® Official inter-
vention now, therefore, may be both belated and premature.

Attention to the facilitation of first amendment values would be bet-
ter directed toward facilitating the media’s role as the citizenry’s proxy.
Given society’s general evolution, the average citizen not only has limited
influence upon public debate but also is increasingly remote from actual
sources of policy and decision. First amendment functions and interests,
whether defined in terms of an informed citizenry, checking official
power, or individual development, depend heavily upon institutional pro-
curing and processing of information. It is myopic to determine that the
press and public have coextensive rights to access official facilities and
information when individuals generally have neither the time, resources,
nor knowledge to investigate the multifold venues and archives of mod-
ern governance. The touchstone for identifying a constitutional emana-
tion is whether the interest at issue is essential for effectuating the core
guarantee.”*® Viewed from that perspective, meaningful freedom of the
press is not merely a function of liberty to publish but a guarantee that
extends to acquisition of data and protection of sources. Federal law
concerning open records?®! and meetings®*? statutorily accounts for news
gathering interests and may be qualified only by specific exemption.?*3
While affording protection for material subject to traditional privilege
claims,?>** the enactments do not provide the media with confidentiality
for information sources. The law of privilege reflects a general sense,
however, that countervailing policy reasons merit departure from normal

228. See FCC v. League of Women Voters, 468 U.S. 364, 380 (1984).

229. See supra notes 137-38 and accompanying text.

230. See NAACP v. Alabama ex rel. Patterson, 357 U.S. 449, 460-61 (1958).

231. Freedom of Information Act, 5 U.S.C. § 552 (1967), amended by 5 U.S.C. § 552
(Supp. V 1987).

232. Government in the Sunshine Act, 5 U.S.C. § 552b (1976).

233. The Freedom of Information Act contains exemptions from a statutory duty to dis-
close in specified instances pertaining to national security, internal personnel practices and
rules, exemption by congressional enactment, trade secrets, matters that would be nondis-
coverable within the legal system, medical files, investigative records, bank examiner reports,
and geological and geophysical data. 5 U.S.C. § 552(b)(1)-(9).

234, 5U.S.C. § 552(b)(5).
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demands of process.>** If immunity can be justified pursuant to tradi-
tional assumptions of common or statutory law, the case for variance is
even more powerful when constitutional interests are present.

Constitutional revitalization is an essential exercise if the First
Amendment is to account satisfactorily for realities that have intervened
to complicate expressive freedom over the past two centuries. Such an
event initially requires expanding the frontiers of discourse concerning
the reference points by which constitutional principle is charted. Ex-
isting boundaries of debate, comprehending disputes over the general
value of free expression, appraisal of specific speech variants, and assess-
ments of various media, largely fail to accommodate concerns that are
even more paramount to the First Amendment’s utility. Theory and
principle that speak more to the past than to the future are logical exten-
sions of the conviction that the First Amendment is untouchable and its
revision unthinkable. A sense that debate should be limited or avoided
creates a profound incongruity when the topic is the guarantee of free
trade in ideas. Notions that the First Amendment should be insulated
from the very risks it assumes represent grounds for concern, not consti-
tutional complacency.

IV. Conclusion

The concept of a living constitution implies significant responsibility
for ensuring that its guarantees, which are neither self-defining nor self-
executing, do not become anachronistic or dysfunctional. Notions that
the First Amendment is beyond restructuring or serious reconsideration
are inimical to that obligation. Such sentiment wrongly assumes that the
guarantee has functioned at a consistent level of excellence and continues
to do so. Reflecting upon and retooling the First Amendment, juris-
prudentially or otherwise, are exercises consonant with, rather than sub-
versive of, constitutional governance. Monitoring and if necessary
recontouring basic first amendment law are essential for a society that,
although historically connected to circumstances which engendered the
First Amendment, is defined by further personality, values and needs.
Jurisprudence that acknowledges and at least attempts to account for
evolving realities ultimately redeems rather than rebukes the meaning
and significance of the Constitution itself.

235, See Elkins v. United States, 364 U.S, 206, 234 (1960) (Frankfurter, J., dissenting)
(privileges allowable to extent they promote ‘““a public good transcending the” needs and ends
of legal process).






