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North Carolina—Private Retained Counsel
1986 1987 1988 1989 1990

Number of capital murder indict- 465 545 529 589 677
ments )

Total number disposed 166 151 148 142 150

Number of dismissals 18 21 21 23 19

Guilty pleas to charged offense/to 48/31 38/40 34/50 24/37 11/63
lesser offense

Number of cases that went to trial 57 47 39 47 45
Number of convictions 40 32 26 33 36
(percentage)* (70%) (68%) (67%) (70%) (80%)
Number of acquittals 16 15 10 13 7
(percentage)* (28%) (32%) (26%) (28%) (16%)
Number of death sentences —_ — 2 1%* 1
Percentage of guilty verdicts — — 8% 3% 3%

resulting in death sentences

* Percentages do not equal 100; remainder pleaded during trial.
** One additional death sentence was imposed on a defendant who represented himself.

North Carolina—Public Defenders
1986 1987 1988 1989 1990

Number of capital murder indict- 465 545 529 589 677
ments

Total number disposed 58 69 80 68 105

Number of dismissals 5 7 12 6 4

Guilty pleas to charged offense/to  25/9 27/16 14/36 12/30 16/51
lesser offense

Number of cases that went to trial 18 17 15 19 29
Number of convictions 11 14 11 13 23
(percentage)* 61%) (82%) (73%) (68%) (79%)
Number of acquittals 6 3 3 5 6
(percentage)* (33%) (18%) (20%) (26%) (21%)
Number of death sentences — — 3 0 4
Percentage of guilty verdicts result- — —_ 27% 0% 17%

ing in death sentences

* Percentages do not equal 100; remainder pleaded during trial.
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South Carolina*—(Estimates)

Composite of 1985-1990

Number of capital murder indictments 25-30 cases per year where state files
notice of intent to seek death penalty

Number that proceed to trial 10 go to trial/20 plead out

Number of guilty verdicts 9 found guilty

Number of death sentences Death penalty imposed in 4-5
(roughly)

Percentage of guilty verdicts resulting 50%
in death sentence

* Public defenders represent 809 of indigent capital defendants.

Dallas, Texas—Private Appointed Counsel*
1985 1986 1987 1988 1989 1990

Number of capital murder indict- n/a n/a n/a n/a n/a n/a
ments

Number of cases that went to trial 0 1 7 5 5 5
Number of convictions 0 1 7 5 5 5
Number of death penalty sentences 0 1 7 5 5 5
Percentage of guilty verdicts result- — 100% 100% 100% 100% 100%

ing in death sentences

* No capital murder defendants represented by public defenders.

Harris County, Texas (Houston)—Private Appointed Counsel*
1985 1986 1987 1988 1989 1990

Number of capital murder indict- 32 41 27 27 26 n/a
ments

Number of capital murder trials 9 18 7 12 13 n/a
Number of guilty verdicts 9 18. 7 12 13 n/a
Number of death penalty sentences 7 13 7 9 9 n/a
Number of life sentences 2 5 0 3 4 n/a

Percentage of guilty verdicts result- 77% 72% 100% 75% 70% n/a
ing in death sentences

* All of the defendants were represented by court-appointed attorneys except for one case in
1988, resulting in a life sentence.
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San Antonio, Texas—Private Court Appointed Counsel
1985 1986 1987 1988 1989 1990

Number of capital murder indict- 10 8 8 10 11 9
ments
Number of cases that went to trial 4 3 4 3 7 1

Number of guiity pleas to capital 1 4 4 5 1 0
murder

Number of guilty verdicts (excluding 4 3 4 3 7 1
pleas)

Number of guilty verdicts resulting 2 1 2 1 6 1
in death sentences ,

Percentage of guilty verdicts result- 50% 33% 50% 33% 86% 100%
ing in death sentences

Virginia
Composite for
April 1988-September 1990

Number of capital murder indictments- 75 [vs. 29 for June 1986-July 1987]
Number convicted of capital murder 20 [24%]
Number of guilty verdicts resulting in 4 [4%]

death sentences :
Number of guilty verdicts resulting in 16

life sentences
Percentage of guilty verdicts resulting in  20%

death sentences

* Number in brackets include trials for Timothy Spencer, who was convicted and sentenced to
death four separate times.

NOTE: The Virginia Coalition on Trial and Prisons established a Pre-Trial Tracking and
Assistance Project to aid in the representation of capital defendants. Of the 75 indictments
during this period, the Project assisted in 68 cases. Of those resulting in death, the Project
assisted in only one (excluding Timothy Spencer).
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The data suggest that in jurisdictions which use public defenders,
the prosecutors’ rate of success in obtaining the death penalty for those
charged with capital murder ranges from zero (Kentucky and Florida) to
around fifty percent (Alabama). On the other hand, the prosecutors’ rate
of success in jurisdictions that rely entirely on private court-appointed
lawyers to represent indigent capital defendants ranges from around fifty
percent (South Carolina) to one hundred percent (Texas).

It is possible that there are explanations for these distributions that
have nothing to do with the quality of counsel. For example, it may be
the case that more of the defendants in Harris County “did it as com-
pared to defendants in Kentucky. Absent some indication of qualitative
differences in police work, however, that hypothesis lacks plausibility.
The more reasonable explanation suggested by the above numbers is the
competence of trial counsel and the resources available to them.

III. Reforms—Who Should Do It and What They Should Do

Federal reform of the death penalty system involves two distinct
components. Death penalty laws themselves are often infirm,?*® and re-
pairing them is up to the states. The federal role here, the responsibility
of the judiciary, is to specify what characteristics these statutes must pos-
sess in order to pass constitutional muster, and then to determine
whether given statutes do in fact possess these characteristics. Federal
involvement occurs through the writ of habeas corpus used to challenge
death sentences. As a body of federal law, the habeas corpus rules are
obviously drafted and amended by the federal government. Thus, if part
of the problem with current death penalty litigation stems from the rules
of habeas corpus, federal action may well be called for.

Even if it is true that the rules of habeas corpus are partly responsi-
ble for the gridlock in the death penalty system—a supposition that un-
derlies current reform efforts—we must be wary of two traps: the
tendency to blame the rules of federal habeas corpus for problems that in
fact inhere in a state’s own death penalty statute, and the possibility that
a state might repair a discrete feature of its death penalty statute without
simultaneously improving the level of representation ordinarily provided
to indigent capital defendants. Congress ought not to permit states to
take advantage of amendments to the rules of habeas corpus that are
designed to shorten the time between imposition of sentence and execu-
tion unless Congress is first persuaded that the states have provided a
level of counsel appropriate to the capital context. Irrespective of the

209. See, e.g., Penry v. Lynaugh, 492 U.S. 302 (1989).
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Supreme Court’s interpretation of the threshold demanded by the Sixth
Amendment, Congress can surely insist that the pace of executions be
accelerated only in those jurisdictions that have redressed the denial of
comparative justice that stems from inadequate trial counsel.

A. The Price of Having Values

Locating state legislators who are urging reform of their own states’
death penalty laws is a difficult assignment. State officials appear to rely
on federal solutions. Unless the rules of habeas corpus are blameworthy,
however, the delay cannot fairly be attributed to the federal government.
In addition, even the proposed repairs to the habeas system focus to a
significant degree on the question of guilt versus innocence.?!°

Nothing gives greater pause, to either proponents or critics of the
death penalty, than the terrible prospect of executing an innocent person.
So the focus on saving innocent persons is predictable. The most popular
“ideal” system of collateral review is one that would save the innocent
from the gallows without also freeing the guilty on the basis of so-called
technicalities. Proposals that seek to attain this ideal have a great intui-
tive appeal, for they seem to satisfy the philosophical notion of desert
and, at the same time, the sentiment expressed by Judge Cardozo that it
is unthinkable that the criminal go free merely because the constable has
blundered.?!! These proposals permit us to indulge our consciences and
rest assured that we are not executing the innocent, and also to sidestep
the clamoring masses who huddie in fear from crime and seem ready to
trade the Constitution for more potent law enforcement.>’*> Current sug-
gestions for habeas reform offer the impossible. They pretend that it is

210. In this regard, these proposals are misguided in a way that is analogous to the Court’s
analysis in Teague and its progeny. For example, as Jeffries and Stuntz put it, “Our focus is on
factual innocence. By that phrase, we mean to include anyone who did not commit the crime
with which he or she is charged.” Jeffries & Stuntz, supra note 15, at 691. They quite clearly
seem to focus on whether the petitioner actually “did it In this regard, they are following the
late Judge Friendly’s suggestion that habeas relief be available only to those petitioners who
“can make a colorable showing of factual innocence.” Id, at 692; see Henry J. Friendly, Is
Innocence Irrelevant? Collateral Attack on Criminal Judgments, 38 U. CHL L. REv. 142
(1970). Like Judge Friendly, Jeffries and Stuntz approximate the spin given to the Harlan test
by the Teague plurality. My reference in the text also includes the recent proposals in Con-
gress. These are discussed and evaluated in Berger, supra note 33, at 1704-13. The ABA
proposals do not seem to me to suffer from this obsessive focus. See A.B.A. REPORT, supra
note 32. For a philosophical attack on the actual innocence focus, see Irene M. Rosenberg &
Yale L. Rosenberg, Guilt: Judge Friendly Meets the MaHaRaL of Prague, — MIicH. L. REv,
— (forthcoming 1992).

211. People v. Defore, 150 N.E. 585, 587 (N.Y. 1926).

212. See Rosenberg, supra note 151, at 376 (observing that the Teague line of cases “effec-
tively capsulizes the popular sentiment that the accused in a criminal case is entitled to free-
dom only if he is innocent and has had the hell beat out of him”).
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costless to have values; they intimate that we can be utilitarians and at
the same time adhere to the Constitution in every instance.

This is simply not so. It is always harder to have values and adhere
to them than not to have values, or to overlook them when the pressures
to do so are great. More importantly, suggestions that focus narrowly on
protecting the “arguably innocent”?!* embody the same epistemological
error committed by the Teague plurality and now prominent in retroac-
tivity analysis. This emphasis confounds the notion of guilt, a purely
legal notion, with the question of whether the defendant actually did
it.21* Whether a particular defendant is found guilty by a jury obviously
has a great deal to do with whether that defendant did it; these issues are
emphatically not unrelated. But it also has a great deal to do with
whether a defendant who concededly did it has a good lawyer or a not-
so-good one.?'®> As we have seen, their lawyers are often not so good,
especially when the defendants are indigent and on trial in a jurisdiction
that lacks a public defender system. This is, in part, why someone like
Cullen Davis, who, on at least one presentation of the facts, seems to
have “done it,” can be found not guilty,?'® while others like Clarence
Brandley and Randall Dale Adams, who have since been deemed inno-
cent, were determined by the jury to have done it and came within days

213. See Boshkoff, supra note 2; Jeffries & Stuntz, supra note 15, at 691; Friendly, supra
note 210, at 142.

214. See supra notes 89-93 and accompanying text.

215. Muneer Mohammed Deeb was sentenced to death after being found guilty of hiring
David Wayne Spence to kill Gayle Kelley, who had spurned Deeb’s romantic overtures.
(Spence had kidnapped, assaulted, and killed three people, but not Kelley, in what was suppos-
edly a case of mistaken identity.) Deeb’s conviction was overturned in July 1991, some seven
and one-half months after Deeb was sent to death row, and Decb has decided that if he is
retried he will not again rely on a court-appointed lawyer. “This time I’m going to get the best
lawyers money can buy,” he is quoted as saying. Kathy Fair, Conviction Overturned, Inmate
Now Seeks a Job, HousTON CHRON., July 6, 1991, at 26A.

At this point, one might observe that if my argument is that the difference between life
and death is the difference between a more and less competent lawyer, then a possible solution
would be to increase executions rather than decrease them, i.e., attempt to insure that more of
the defendants who did it, but happen to have good lawyers, also get sentenced to death. I
confess that in theory this solution would redress the primary philosophical cbjection F empha-
size. Cf. KANT, supra note 143. As a practical matter, however, it is uiterly unrealistic. The
data in Part IL.C strongly suggest that competent lawyers at the trial stage consistently defeat
the prosecutors’ pleas for death. The reasons for this are beyond the scope of this Article.
However, I would surmise that the phenomenon results at least in part from the decisions that
prosecutors make concerning the allocation of scarce resources. Whatever the explanation, the
preliminary data seem striking.

216. Davis was defended by the famous Richard “Racehorse” Haynes, and the trials are
discussed in GARY CARTWRIGHT, BLooD WiILL TELL (1979).
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of being executed.?!”

The exclusive focus on innocence versus guilt also overlooks the fact
that the sentencing phase of a capital trial is at least as critical as the
guilt-innocence stage. Once the jury considers punishment, the defend-
ant’s putative guilt has already been established and the question is sim-
ply the appropriate level of punishment. Thus, even if guilt versus
innocence were the appropriate focus at the first stage of the trial, it
would still be a red herring at the punishment stage. Further, testimony
and evidence presented at the guilt-innocence stage do not suddenly
cease to influence jurors when they are considering punishment. This
means that even mistakes made at the outset of the trial, or well before
the trial begins, might well have an impact at the culmination of the trial.

B. The Death Penalty and the States

Americans favor the death penalty.?'® Thirty-five states have a
death penalty statute, and thirty-three states have at least one resident on
death row.?'® Only one state that permits capital punishment statutorily
excludes the mentally retarded from those subject to this highest pen-
alty.22° Executing criminals as young as sixteen years old is legal in our

217. Ex parte Brandley, 781 S.W.2d 886, 891-94 (Tex. Crim. App. 1989) (en banc) (revers-
ing Brandley’s conviction on grounds that the state conducted a flawed investigation and, in
violation of defendant’s due process rights, suppressed evidence favorable to the accused).

218. See Hans Zeisel & Alec M. Gallup, 5 J. QUANTITATIVE CRIMINOLOGY 285 (1989)
(analyzing Gallup Poll data from 1936 to 1986); Washington Wire, WALL ST. J., Jan. 19, 1990,
at Al (71% of those surveyed favored death penalty for murder); see also Neil Vidmar &
Phoebe C. Ellsworth, Research on Attitudes Toward Capital Punishment, in DEATH PENALTY
IN AMERICA 68, 84 (Hugo A. Bedau ed., 3d ed. 1982) (hypothesizing, after a review of various
attitudinal studies, that some people may favor the idea of the death penalty without realizing
or accepting its implications); DAVID LESTER, THE DEATH PENALTY—ISSUES AND AN-
SWERS 17-25 (1987) (noting that death penalty attitudinal studies consistently reveal that capi-
tal punishment is more strongly supported by older people, the less educated, those earning
more, whites, those with authoritarian attitudes, and conservatives).

However, for a collection of popular opposition to capital punishment, see IAN GRAY &
MoIrRA STANLEY, A PUNISHMENT IN SEARCH OF A CRIME: AMERICANS SPEAK OUT
AGAINST THE DEATH PENALTY (1989). See also The Execution of Ronnie Dinkins (Cont’d),
WasH. PosT, Aug. 6, 1989, at B6 (letter from Dorothea B. Morefield to Editor, Washington
Post) (mother whose son was killed by death row inmate argues that death penalty is not the
answer).

219. NAACP LeEGAL DEFENSE AND Epuc. FUND, INC., DEATH Row, U.S.A,, Aug, 23,
1991, at 1. One defendant has been sentenced to death under the federal death penalty statute.
See A.B.A. T., Aug. 1991, at 24.

220. GA. CODE ANN. § 27-1503 (Harrison Supp. 1990); see Penry v. Lynaugh, 492 U.S,
302 (1989) (plurality opinion) (finding insufficient evidence of national consensus against exe-
cuting the mentally retarded and thus concluding that the Eighth Amendment does not cate-
gorically prohibit punishment of such individuals).
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society.??! In view of this popular feeling, it is unrealistic to expect the
political processes of the states, by definition sensitive to local popular
sentiment, to be especially concerned with safeguarding the integrity of
the capital punishment process.

What activities to criminalize and how severely to punish them are
prototypical examples of issues left to the discretion of the states. It is
precisely within this sphere of sovereignty that thirty-five states have en-
acted capital punishment laws.222 The problems of delay associated with
imposition of the death penalty are related entirely to szate death penalty
laws. Consequently, problems in this area would seem quintessentially
suited to resolution by the states. Absent some indication that the states
are impotent or that Congress has interfered with their power to punish,
there is no constitutionally sound basis for Congress or the federal courts
to intrude into this area of state sovereignty.??® If death penalty laws are
being frustrated, the frustration should be felt precisely in the states that
are being precluded from implementing their laws. Principles of federal-
ism mandate that the states be permitted, if not required, to repair their
own systems and insure where possible that their laws not be frustrated
. by legitimate constitutional concerns.??* The death penalty problem is,
in short, initially a state problem.

Chief Justice Rehnquist’s involvement in the political movement to
reform habeas corpus procedures is thus anomalous. Similarly, the ex-
tensive congressional interest in this area, insofar as it precedes efforts by
the states to bring their own systems into compliance with constitutional
dictates, is difficult to justify. Chief Justice Rehnquist appointed retired
Justice Lewis Powell to chair a commission organized to investigate the
pervasive problem of delay in death penalty appeals and to recommend
measures to streamline appeals and speed up executions. The Powell
Commission’s report makes no mention of the responsibility of the states
to repair their own systems and is silent about the quality of counsel

221. See Stanford v. Kentucky, 492 U.S. 361 (1989) (5-4 decision).

222. Although there is a federal death penalty law, only one person has been sentenced to
die under it.

223. Admittedly, it has become fashionable to say that the laws of the states with death
penalty statutes are being frustrated. Yet such assertions tend to emanate to a great degree
from federal, not state, officials. Their standing to voice such concerns must be regarded as
suspect.

224. See Mark Ballard, ABA Panel Calls for State-Paid Death Row Counsel, TEX. LAW.,,
Dec. 4, 1989, at 4 (proposing that Congress enact legislation allowing states that provide paid
attorneys for death row inmates to take advantage of streamlined method of post-conviction
appeals in capital cases). In support of this proposal, the late Fifth Circuit Judge Alvin Rubin
argued that “[i]f the state chooses the death penalty, you have to afford the accused his consti-
tutional rights. . . . And that costs money.” Id. at 5.
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provided during the typical capital trial.>**> These silences are stunning.
Furthermore, both the House and Senate, which have recently consid-
ered amendments to the habeas corpus rules and will do so again in the
current Congress, have refused to link acceleration of the habeas appeals
system with the requirement that states provide competent counsel at the
trial stage.?2¢

The lust for executions that certain federal judges display is espe-
cially ironic since these same judges are ordinarily proponents of a theory
of federalism that values independence of the states and protects them
against incursions by the federal government.??’ Chief Justice Rehn-
quist, for example, observed that the essence of the death penalty ques-
tion is “the pros and cons of federalism,”??® but he has nonetheless been
at the forefront in urging Congress, a federal body, to remedy problems
that are largely remediable at the state level and that are in fact within
the legitimate province of state control. Similarly, Judge Edith Jones’
proposals for reform in the Fifth Circuit,?*® which in substance are not
dissimilar from those offered below, have the odd cast of a federal judge’s
recommending to a state how it ought to repair its own system.

All this federal participation, from Chief Justice Rehnquist to Judge
Jones to Congress, is quite peculiar, because the decision to impose a
death sentence is a state decision, and states that have elected to impose
the death penalty are in a position to accelerate executions without any
intervention by Congress or federal judges. Texas, for example, requires
that an execution date be set thirty days in advance of the scheduled
execution,>° but does not require that the trial judge set the date at any
particular time. If Texas wanted to speed up its own system, it could
provide that execution dates be set, for example, eighteen months in ad-

225. This point is discussed in Berger, supra note 33, at 1674-84.

226. The proposals were amendments to the Omnibus Crime Bill. Because the conference
committee could not resolve the differences between the two houses speedily, the habeas re-
forms were dropped from the crime bill. This is an important issue, however, and it has reap-
peared in the current Congress. I have previously criticized the version of habeas reform that
was contemplated by the Senate in the last Congress. See David R. Dow, Rush to Judgment,
TEX. OBSERVER, June 15, 1990, at 8. For a response to this criticism, see the letter from Orrin
G. Hatch, U.S. Senator, to David R. Dow, reprinted in TEX. OBSERVER, Sept. 28, 1990, at 2.

227. See, e.g., Justice Scalia’s opinion in Madden v. Texas, 111 S. Ct. 902 (Scalia, Circuit
Justice 1991) (denying applicants’ motions to extend time for filing habeas petitions).

228. William Rehnquist, Remarks at the American Law Institute Annual Meeting (May
15, 1950).

229. Edith H, Jones, Death Penalty Procedures: A Proposal for Reform, 53 TEX. BAR J.
850, 852-53 (1990) (proposing that the Texas Attorney General’s Office, the TRC, the Texas
Court of Criminal Appeals, and the federal district and circuit courts all cooperate to remove
procedural cbstacles to enforcement of Texas’ death penalty).

230. Tex. CobeE CRIM. PRoOC. ANN. art. 43.14 (West 1990).
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vance. The state could further require that a trial court judge set an
execution date within six weeks of the decision by the Texas Court of
Criminal Appeals to affirm the conviction. State law could then insist
that an inmate’s habeas petition be filed within six months of the sched-
uled execution date. This would provide ample time for judges to ex-
amine thoughtfully the issues raised in the petition, without the time
pressures of eleventh-hour appeals. It is simply a matter of amending
state law. No “assistance” from the federal government is necessary.

Whether judges would in fact scrutinize the petitions even if given
adequate time is a different matter, but the penchant some judges have
for neglecting to read transcripts?*! would be somewhat less consequent-
ial if states were to provide, by public defenders or some other system,
highly competent trial counsel for capital defendants. Delay exists in the
current system partly because the most creative and diligent lawyers do
not enter the scene until an execution date has been set. Furthermore,
until an execution date is set, the lawyer has no incentive to work on the
habeas petition. The lawyer will prefer to work for paying clients, which
the death row inmate usually is not, and under the present system, will
postpone serious work on the habeas petition until the execution date is
imminent. Certainly the lawyers are at fault, but so is the system that
encourages this conduct; and the system is one that the state can easily
remedy.23?

Despite the eagerness of many players in the federal government to
suggest reforms, the proposals they have offered ignore the fundamental
problem from which all other evils stem: inadequate representation at
the trial level.?*®* Judge Jones does advert to the problem when she ex-
plains that the cases.are expensive to litigate while the clients are indi-
gent.2** But the concrete proposals from Congress and the Powell
Commission doggedly refuse to address this central problem. Current

231. See supra text accompanying note 198.

232. See A.B.A. REPORT, supra note 32, at 134-56.

233. This is not true of the ABA Report. Robbins, supra note 32, at 14-27. In a recent
article, Professor Berger examined the two major proposals. Berger, supra note 33. She aptly
characterizes the Powell Committee Report as a band-aid, /d. at 1674, and the ABA Report as
surgery, id. at 1684. While the ABA Report does recognize the importance of adequate trial
counsel and acknowledges that reform at this level of the system must be the linchpin of any
habeas reform, it suffers from lack of unanimity among task force members. See Robbins,
supra note 32, at 14. Nevertheless, this should not obscure the insight of the ABA, and in view
of it, it is all the more remarkable that neither the Powell Commission nor the congressional
proposals were sufficiently sensitive to this point. The ABA Report specifies certain threshold
qualifications that counsel in death cases would have to possess, but it leaves the appointment
to state authorities, roughly the same actors that do the appointing at present. This is unwise,
and the proposal I offer in the text departs from the ABA suggestion.

234. See Jones, supra note 229, at 851.
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doctrine makes it virtually impossible for habeas petitioners to receive
the retroactive benefit of new rules, and a capital defendant’s lawyer is
not deemed ineffective merely because the lawyer lacked the skilt or inge-
nuity to preserve or articulate the new rule. Consequently, under ex-
isting law we stand to execute citizens whose trials, at either the guilt-
innocence or sentencing phase, were potentially constitutionally in-
firm.?** Doctrine seems unlikely to change soon. This is so even though,
as suggested above, doctrine is incoherent as a philosophical matter, and
even though it is within Congress’ power to overrule Teague. Hence,
given current doctrine, the only way to give capital cases the heightened
level of care that the Court has insisted they receive?®® is to provide much
better lawyers at the trial stage.

The key to reforming the present system within current doctrine is
to redouble efforts to locate competent counsel to represent capital de-
fendants at their trials. The following proposals are offered with this goal
in mind:

1. Establish federal public defenders offices for the purpose of pro-
viding trial counsel to capital defendants.”*’ These offices would be mod-
elled in part on existing federal public defender offices and in part on the
Resource Centers that currently exist in several death penalty states.
(These Resource Centers have acquired expertise in death penalty litiga-
tion, for they are charged primarily with the responsibility of locating
counsel to represent death row inmates in their habeas proceedings and
with assisting such counsel.) Offices would be established in every state
that has a death penalty statute and that opts into this system. Opting in
would be prerequisite to obtaining the benefits of any reforms of the
habeas rules.

(A) Salaries for these employees would be set by Congress,
with one-half the salary being paid by the federal government and one-
half to be paid by the state.

(B) In addition, a budget providing for support and investiga-
tion would also be created, with the funding coming from Congress and
from states with death penalty statutes. The contribution by each state
would be adjusted to reflect the demand placed by that state on the sys-
tem. This demand would be measured primarily by the number of death
row prosecutions per year and the number of death row inmates. The

235. 1 say “potentially” because the merits of the constitutional issue evade review.

236. See supra note 4.

237. Congress might enact such a program using its enforcement powers under Section 5 of
the Fourteenth Amendment. Congress could presumably condition receipt of federal monies
on a state’s compliance with this program. Cf. South Dakota v. Dole, 483 U.S. 203 (1987).
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percent contribution by each state would thus bear a rough similarity to
the size of that state’s death row population.23®

(C) Lawyers from these offices would not pursue a defendant’s
direct appeal.?®® The states, however, in order to opt into this systém,
would be required to demonstrate that indigent capital defendants were
also being provided with highly competent appellate counsel.

(D) Even in the infrequent cases where defendants prefer to
Tetain private counsel rather than receive a federal defender, a federal
defender would nonetheless be assigned to work with the defendant’s pri-
vate counsel. For the rare cases in which a public defender is not needed,
a statutory waiver provision would be established.?*°

2. States that choose not to opt into this system can obtain a
waiver from Congress by demonstrating the existence of a local public
defender office that provides reasonably comparable representation. The
burden would be on the state to establish equivalence, though it is as-
sumed that systems like those in California, Kentucky, and Miami would
satisfy the standard.

3. States either opting into the system or obtaining the waiver

would be permitted to avail themselves of the “one bite at the [habeas]
apple” proposals, in whatever form they ultimately take.

4. All states with death penalty statutes would be required to per-
mit the capital defendant to waive the right to have a jury impose sen-
tence, even after choosing to have the jury determine innocence versus

238. Under such a system, states like California, Florida, and Texas would contribute more
because the size of their death row populations is much larger than most. See NAACP LEGAL
DEfFENSE & EDUCATIONAL FUND, INC., DEaTH Row, U.S.A,, Aug. 23, 1991, at 9, 13, 29
(indicating that Texas has the largest death row population (343), with California (305) and
Florida (297) close behind).

239. The reason for this is that the process must be amenable to a claim on direct appeal
that trial counsel was ineffective. Although the obvious purpose of placing such a premium on
trial counsel is to preclude ineffective trial lawyers from representing indigent capital defend-
ants in the first place, the ineffectiveness argument must still be available to the appellate
lawyers. Cf. A.B.A. REPORT, supra note 32, at 15 (recommending appointment of new appel-
late counsel because of unlikeliness that trial counsel would raise ineffectiveness challenge).

240. A problem here is that many indigent defendants believe that the private lawyers they
can afford to hire will be better than public defenders. This is usually not the case, as the
lawyers capital defendants can afford to hire are usually not especially qualified. (The data on
Kentucky, for example, bear this out.) Nevertheless, these defendants obviously have the right
to choose their own counsel. Yet to insure adequate representation, lawyers from the public
defender’s office should assist the privately retained counsel. The idea is to ensure that a Hor-
ace Butler, for example, receives a federal public defender even if he does not want one. At the
same time, the waiver is necessary since we will not need a public defender to shadow someone
like Racehorse Haynes.
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guilt.2*! Judges, unlike juries, are aware of the range of crimes that can
be prosecuted as capital murder, and a particular defense attorney may
believe that the client’s crime is not especially lurid. In addition, defense
counsel may know the views of a particular judge toward the death
penalty.

Even when the defendant elects to have the jury determine the sen-
tence, states must permit defense counsel to place before the jury at the
sentencing phase evidence of other crimes that have gone unpunished by
the death penalty in that jurisdiction.?*?> State statutes would have to
allow this evidence in order for those states to take advantage of expe-
dited habeas procedures. The jury is a one-shot body, and jurors tend to
believe that the facts they are hearing are the most grisly that ever oc-
curred.?** Hence, heinous murderers succeed in evading the ultimate
punishment, whereas more routine murderers are fortuitously con-
demned.?** In cases where the public defenders so choose, they would be
permitted to inform the jury of other cases.?*> The narrative would be

241. There might be sonie doubt about the constitutionality of this proposal, but I am
persuaded that the right to a jury trial is an individual right that belongs to the criminal
defendant; it is his to waive or invoke. See Dow, supra note 185; Akhil R. Amar, The Bill of
Rights as a Constitution, 100 YALE L.J. 1131, 1196 (1991). But see Singer v. United States, 380
U.S. 24, 34-36 (1965) (holding that effectiveness of defendant’s waiver of right to a jury trial
can be conditioned upon consent of prosecuting attorney and trial judge); Patton v. United
States, 281 U.S. 276, 312 (1930) (stating in dicta that court and government must consent to
defendant’s waiver). These cases strike me as patently incorrect. Cf Linda E. Carter, Main-
taining Systemic Integrity in Capital Cases: The Use of Court-Appointed Counsel to Present
Mitigating Evidence When the Defendant Advocates Death, 55 TENN. L. REv. 95 (1987) (argu-
ing against allowing defendant to waive). See generally Duncan v. Louisiana, 391 U.S. 145,
158 (1968) (noting that right to a jury trial is fundamental and that defendant may waive it in
many jurisdictions). '

242. See FEINBERG, supra note 23; KANT, supra note 143. But ¢f. van den Haag, supra
note 146 (arguing that maldistribution of any punishment, including the death penalty, is irrel-
evant to the penalty’s justice or morality).

243. See generally HARRY KALVEN, JR. & HANS ZEIsAL, THE AMERICAN JURY (1966).

244. See Jack Greenberg, Against the American System of Capital Punishment, 99 HARV.
L. Rev. 1670, 1676 (1986) (citing the example of Charles Manson in arguing that death pen-
alty is often not used on the most heinous criminals).

245, This proposal is in line with the general argument that the sentencing jury should
have more information rather than less. The rationale that underlies this particular propoesal is
not dissimilar from the rationale that permits the defendant to make a plea for mercy without
being subject to cross-examination, a device known as a Zola plea. See J. Thomas Sullivan,
Use of the Zola Plea in New Jersey Capital Prosecutions, 21 SETON HALL L. REv. 3, 56 (1990)
(arguing for Zola plea, essentially a plea for mercy, as a means to personalize the capital de-
fendant). Whether particular trial counsel choose to avail themselves of this technique might
be an issue not reviewable in subsequent ineffectiveness challenges. On the areas where the
standards for capital trial counsel are more definitive, however, see Gary Goodpaster, The
Trial for Life: Effective Assitance of Counsel in Death Penalty Cases, 58 N.Y.U. L. REv. 299
(1983) (discussing obligations of trial counsel); A.B.A. GUIDELINES FOR THE APPOINTMENT
AND PERFORMANCE OF COUNSEL IN DEATH PENALTY CASES (Feb. 1989).
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agreed to in advance by the prosecution and defense. The ability of the .
Supreme Court to distill the ostensibly essential facts in death penalty
cases shows that such encapsulations are feasible. The narratives would
take the form of the introductory paragraphs that routinely grace
Supreme Court opinions in death penalty cases.2*®

Conclusion

On July 19, 1990, Justices Brennan and Marshall dissented from the
denial of the writ of certiorari in the capital case of Boggs v. Muncy.>*’
They filed their usual opinion:

Adhering to our views that the death penalty is in all circum-
stances cruel and unusual punishment prohibited by the Eighth
and Fourteenth Amendments, we would grant the application for
stay of execution in order to give the applicant time to file a peti-
tion for a writ of certiorari, and would grant the petition and va-
cate the death sentence in this case.?
On the following day, Justice Brennan resigned from the Court. Exactly
one week later, on July 27, 1990, the Supreme Court denied the stay
application and petition for a writ of certiorari in the capital case of Ber-
tolotti v. Dugger.*”® This time the dissent was different:

Adhering to my view that the death penalty is in all circumstances
cruel and unusual punishment prohibited by the Eighth and Four-
teenth Amendments, I would grant the application for stay of exe-
cution in order to give the applicant time to file a petition for a writ
of certxoran, and would grant the petltlon and vacate the death
sentence in this case.?

The grammar in the boilerplate had changed; it had become singular
rather than plural. “My” replaced “our”; “I”” replaced “we.” For nearly
a year, Justice Marshall stood alone. Then, on June 27, 1991, he too
retired. The boilerplate has now disappeared entirely. Among the mem-
bers of the current Court, not a single Justice believes that capital punish-
ment categorically and unequivocally violates the Eighth Amendment’s
prohibition against cruel and unusual punishment. The Brennan-Mar-
shall view is a minority view as a matter of politics as well as a matter of
law, but it is an important view, one that deserves an advocate. QOur
nation is the only western democracy that sanctions the power of the
state to execute its own citizens. And on our highest Court, not a single
voice rises up in protest.

246. See, e.g., Butler v. McKellar, 494 U.S. 407 (1990); Saffle v. Parks, 494 U.S. 484 (1990).
247. 111 S. Ct. 2 (1990).

248. Id. (Brennan, J., with Marshall, J., dissenting) (citation omitted).

249. 111 8. Ct. 2 (1990).

250. Id. (Marshall, J., dissenting) (citation omitted).
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At the same time that we accept this ultimate punishment, however,
both our legal and political values counsel caution and extraordinary
care. Our values, constitutional and cultural, decry haste and fatuous-
ness. Though we may approve of the imposition of death, we recognize
that inflicting this awesome sanction is a serious matter, and the entire
process of imposing it must be marked by compunction and solemnity.
We betray these essential values when we diminish the gravity of death,
when we permit flippant judges to order the execution of indigent defend-
ants who are represented by counsel that is, at best, minimally compe-
tent. We mock our Constitution when we rush to judge. What marks
our greatness, what distinguishes our culture, what separates “us” from
“them™ is our values. But currently, in the realm of capital punishment,
our values are losing.






