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G. State Funding Methods

There are three formulas that states have used to determine the
amount of funds to be distributed to each school district.?®* The first is
called a “flat grant.” This flat grant is a fixed number of dollars per
school child given to all districts, rich and poor. When a state uses the
flat grant it makes two assumptions. The first is that the differences in
local fiscal capacity are small and the state’s responsibility is limited only
to aiding local districts to provide a basic or minimal level of educa-
tion.?°* This decision leaves local communities or individual parents to
provide for education in excess of the minimum if they can afford it.

The second and most common formula is the “foundation
scheme.”?% First introduced in the early 1920s, the formula attempts to
reconcile the right of local districts to support and govern their own
schools with the obligation of the state to lessen the disparity of educa-
tional provision among districts.?’” The theory is that any school dis-

$2,800—less than half of what the richest district had available. More important,
however, was the fact that the state minimum, which was expected to be assured by
legislative allocations, was dependent on the whim of legislators, and on the shifts in
economic trends.

KozoL, supra note 2, at 202-03.

204, See Thro, supra note 193. According to Thro, the funding equalization plan is the
most effective, but he notes that “[o]ne difficulty with this approach is that the rate of taxation
is a function of the value that the district residents place on education. Thus, districts may
suffer because residents are unwilling to vote for higher taxes.” Generally there is also *a
limitation on the amount of money the state will provide. For the most part these remedies
have failed to correct completely the vast disparities in funding.” An example of this can be
found by looking at Texas. The Texas Court of Appeals observed:

The wealthiest school district has over $14,000,000 of property wealth per student,
while the poorest has approximately $20,000; this disparity reflects a 700 to 1 ratio.
The 300,000 students in the lowest-wealth schools have less than 3% of the state’s
property wealth to support their education while the 300,000 students in the highest
wealth schools have over 25% of the state’s property wealth; thus the 300,000 stu-
dents in the wealthiest districts have more than eight times the property value to
support their education as the 200,000 students in the poorest districts.
Kirby v. Edgewood Indep. Sch. Dist., 761 S.W.2d 859, 867-86 (Tex. Ct. App. 1988), rev'd, 777
S.W.2d 391 (Tex. 1989). Furthermore, local revenues for public education decreased from
$7.2 billion in 1990-91 to $6.9 billion. State funding in terms of the amount allocated rose
from $800 million to £6.2 billion, but the state will not be able to provide the full amount and
it will fall short by $540 million under new state legislation. Melanie Markley, Schools See
Rise in Low-Income Students, Hous. CHRON., Aug. 20, 1992, at A42.

205. The practical problem here is there is no way to determine how much education is
minimally necessary. As a result, there is no way of knowing how much it will cost. Instead,
the flat grant is determined through the political process, which inevitably results in even Iower
levels of funding than even proponents of the flat grant would suggest. WALTER I. GARMS ET
AL., ScHooL FINANCE: THE ECONOMICS AND PoOLITICS OF PUBLIC EDUCATION 188 (1978).

206. MARGARET E. GOERTZ ET AL., PLAIN TALK ABoOUT SCHOOL FINANCE, THE Na-
TIONAL INSTITUTE OF EDUCATION 15 (1978).

207. KozoL, supra note 2, at 207-08.
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trict, even property poor districts, should be assured certain minimum
levels of revenue per pupil, provided the district makes its own effort to
raise funding by imposing stipulated minimum property tax rates. The
emphasis on localism derives from the respect for liberty—which is de-
fined, in this case, as the freedom of the district to provide for its youth—
and from the belief that it is more efficient for control of local schools to
be held by those who have the greatest stake in their success.

Jonathan Kozol suggests that in its pure form the foundation pro-
gram operates somewhat like this:

(1) A local tax upon the value of homes and businesses within a

given district raises the initial funds required for the operations of

the public schools. (2) In the wealthiest districts, this is frequently

enough to operate an adequate school system. Less affluent dis-

tricts levy a tax at the same rate as the richest districts—which

assures that the tax burden on all citizens is equally apportioned

(in many instances the less affluent districts are willing to institute

taxes on themselves which are higher than those of the more affiu-

ent districts so that their schools will have access to greater fund-

ing)—but, -because the property is worth less in the poorer

community, the revenue derived will be inadequate to operate a

system on the level of the richest district. (3) The state will then

provide sufficient funds to lift the poorer districts to a level (the

foundation) roughly equal to that of the richest districts.2%®

In theory, this program creates something close to revenue equality.
In practice, however, the program is not strictly followed, causing inequi-
ties between school districts. Kozol further notes that even if the pro-
gram were strictly followed it would still not satisfy the greater needs
that exist in districts that have greater numbers of retarded, handi-
capped, or Spanish-speaking children.>®® In these districts it is more ex-
pensive to meet the special needs of these children. The program would
succeed in treating districts, but not children, equally.?1°

The third of these formulas is “percentage equalizing.””?’! The state
assists a district depending on its *““ability” to attain the amount of fund-
ing the district determines is appropriate. The district determines the
size of its budget and the state provides a share of the budget determined

208. Id. at 208.

209. Id

210. Even this degree of equal funding is rarely achieved. Furthermore, a continual area of
debate with foundation programs is how to determine the “foundation.” States frequently
adopt a “low foundation,” a level of subsistence that will raise a district to a point at which its
schools are able to provide a “minimum” or “basic” education, but not an education on the
level found in the rich districts. Id.

211. For a detailed analysis of the flat grant, foundation grant, and percentage equalizing
formulas, see GARMS, supra note 205, at 185-211.
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by the district’s “aid ratio.” An aid ratio is determined by a specific
formula.?'? The degree to which the percentage equalizing plan equal-
izes expenditures depends on the level of state support. The larger the
state share of expenditures, the more equalizing the plan. In addition,
the local district must choose a level of educational expenditures. Two
districts of equal property wealth often do not spend the same amount of
money on education, and the district with the higher expenditure level
receives more state aid. The choice or the ability of a district to spend
more money can result in wealthy districts receiving more state aid than
poorer ones.?*?

Each of the three formulas can be demonstrated to have equalizing
effects, reducing the differences in the amount of money spent per pupil.
But the equalizing effects are often not very strong, even when not ham-
pered by special “save harmless” provisions added for political reasons.
Typically legislatures add provisions that guarantee every district that it
will receive the same amount of aid it received the prior year even though
a straight application of the formula would indicate lessening of aid in
the coming year.2'* These provisions maintain disparities among dis-
tricts in the amount of money spent per pupil.

A problem with all three programs is that often legislatures will of-
fer the wealthy districts an incentive in order to win their backing for an
equalizing plan of any kind, no matter how inadequate.?!* The incentive
is to grant some portion of state aid to all school districts, regardless of
their poverty or wealth. While less state aid is naturally expected to be
given to the wealthy than the poor, the notion of giving something to all
districts is believed to “be a sweetener”” that will assure a broad enough
electoral appeal to raise the necessary funds through statewide taxes.?!¢
In several states, however, these “‘sweeteners” have been so sweet that
they have sometimes ended up by deepening the preexisting
inequalities.?!”

212. KIRrp, supra note 66, at 593-94.

213. GOERTz, supra note 206, at 21.

214. “Save harmless” or *“save from harm” provisions insure that the amount of state aid
received by a district (either per pupil or total) under a new plan will not differ radically from
payments received in a prior year. GOERTYZ, supra note 206, at 23.

215. In Los Angeles, a suit was brought five years ago by black and latino parents alleging
school funding inequities in Los Angeles Unified School District. The district spends as much
as $400 a year less per pupil in predominantly minority elementary schools. A settlement
decree was proposed to eliminate the disparity in funding. Sandy Banks, Schools Consider
Major Change in Funding Methods, L.A. TIMES, Nov. 25, 1991, at BI.

216, Kozoi, supra note 2, at 209,

217. Id. at 211



568 HASTINGS CONSTITUTIONAL LAW QUARTERLY [Vol. 20:521

The opposition to the drive for equal funding in a given state is
sometimes cast as local (district) rights in opposition to the powers of the
state. While local control may be defended and supported on a2 number
of important grounds, it is unmistakable that it has been historically ad-
vanced to counter equity demands.?!® Yet offsetting this “local versus
state” control or “state versus federal” control argument is the reality
that state and federal governments are willing to subvert local control
when it suits their purposes and only avoid the issue when it comes to
equal funding issues. For example, states establish uniform curricula for
all school districts, certify teachers on a statewide basis, and adopt text-
books on a statewide basis. Local control is defined by what the local
school board has the power to determine: how clean the floors will be,
how well the principal and teachers will be paid, whether the classrooms
will be adequately heated, whether the school will be able to provide
enough books for its students and its library, whether there is a play-
ground for the kids to play on, whether the school has computers for its
students or for its administrators.>!® If the school board has sufficient
money, it can exercise some real control. If it has very little money, it
has almost no control; or rather it has only negative control.2°

The history of the education reform battle between the courts and
the legislature in the state of New Jersey is a clear indicator of the gulf
that will sometimes exist between what the law seems to require in the
way of educational equality, and what state policymakers are willing to
accept.??! In 1973, the Supreme Court of New Jersey decided Robinson
v. Cahill?*2 The court ruled that the state scheme (the foundation plan)

218. Id.

219. School boards can have implied powers related only to education. Members are se-
lected as the legislature prescribes and their powers may be extended or limited in the discre-
tion of the legislature. In no instance can a board enlarge its powers so as to conflict with state
regulation. Moreover, school boards do not have unfettered control of public money for pur-
poses deemed by them to be for the good of the education of the children. For example, the
Supreme Court of Washington in McGilvra v. Seattle School District No. 1, 194 P.2d 817
(Wash. 1921), held that the maintenance of a *clinic” is beyond the authority of the local
school board under its implied powers. E. EDMUND REUTTER, JR., THE LAW OF PUBLIC
EDUCATION 139-40 (3d ed. 1985).

220. REUTTER, supra note 219, at 139-40.

221. The history of the Robinson case reads like the *“‘case that would not die.” Robinson
came before the New Jersey Supreme Court seven times in thirteen years. See Robinson v.
Cahill, 303 A.2d 273 (N.J.), cert. denied, 414 U.S. 976 (1973) (Robinson I); Robinson v. Cahill,
306 A.2d 65 (N.J. 1974) (Robinson II); Robinson v. Cahill, 335 A.2d 6 (N.J. 1975) (Rebinson
IIT); Robinson v. Cahill, 351 A.2d 713 (N.J.), cert. denied, 423 U.S. 913 (1975) (Robinson IV);
Robinson v. Cahill, 355 A.2d 129 (N.J. 1976) (Robinson ¥); Robinson v. Cahill, 358 A.2d 457
(N.J. 1976) (Robinson VI); Robinson v. Cahill, 360 A.2d 400 (N.J. 1976) (Robinson VII). In
effect it lives on in the recent Abbort litigation. See Abbott v. Burke, 575 A.2d 359 (N.J. 1990).

222. Robinson I, 303 A.2d 273.



Spring 1993} BROWN IN STATE HANDS 569

of funding its public schools violated the “thorough and efficient” clause
of the state constitution.??®> It held that the guaranteed foundation level
of $400 per student was inadequate to provide all public school students
with a quality education.??*

The court compared two New Jersey school districts in Mercer
County, one in Princeton and the other in Trenton. Princeton was by far
the richer district, having property valued four times greater than prop-
erty in Trenton. But both districts had to assess property at a rate
greater than the state minimum of 1.05 cent per dollar of taxable prop-
erty value. Trenton levied a tax at the rate of 2.8 cents per dollar and
Princeton’s tax rate was 1.71 cents per dollar of property taxed.?*

The court found that this scheme created an unacceptable inequality
because, although the Trenton community taxed its property at a higher
rate, the Princeton tax generated more per pupil funding ($581.28) than
the Trenton revenue ($362.67).226 The New Jersey court postponed a
final ruling on the case to give the legislature sufficient time to re-
spond.??” The legislature did nothing for over two years. Finally, in
1975, the court decided it had a “plain, stark and unmistakable” obliga-
tion to act.??8

The New Jersey Supreme Court then issued an order requiring state
officials to distribute several million dollars in aid to reduce the gap in
per-pupil expenditures between rich and poor school districts.?*® Before
the order took effect, however, the court gave the state four months in
which to remedy the educational inequality through legislation.?*°

One month before the court order was to take effect, the legislature
passed the Public School Education Act of 1975.23! The Act contained a
different equalization formula which was immediately challenged by par-
ents of school-aged children in poorer districts.?*?> The court was willing
to let the legislature develop the program “assuming it [was] fully
funded.”23

223. Id, at 297.

224, Id

225, Id

226. Id

227. Robinson v. Cahill, 306 A.2d 65, 66 (N.J. 1974) (Robinson II).

228. Robinson v. Cahill, 335 A.2d 6 (N.J. 1975) (Robinson III); Robinson v. Cahill, 351
A.2d 713, 716 (N.J. 1976) (Robinson IV).

229. Robinson IV, 351 A.2d at 721-22.

230. I1d. at 722.

231, N.J. Stat. Ann. §§ 18A:7A-1 to -52 (West 1989).

232, Robinson v. Cahill, 355 A.2d 129, 131 (N.J. 1976) (Robinson V).

233, Id at 139.
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The New Jersey legislature never funded the Act. This was due in
part to its disagreement with the Governor over whether an income tax
needed to be imposed on its citizens. By 1976, however, the courts de-
cided to act once again. The Supreme Court enjoined the state from
funding any public educational programs until it provided full funding
for the 1975 Act.*** There was a brief stalemate which resulted in the
closing of the public schools. Finally, the legislature passed laws provid-
ing for the funding of the Act through an income tax—the first in the
history of New Jersey.

In 1981, a new round of litigation began in which the parents of
students in poor school districts challenged the constitutionality of the
1975 Act?*> The New Jersey court ruled in favor of the parents.
Figures for school funding in New Jersey for the 1988-89 school year
revealed that the Princeton district—still among the richest districts in
the state—spent $7,725 per pupil as compared to $3,538 for Camden, one
of the poorest districts.?*¢

In California, the battle for educational equality has also taken so-
bering twists. In 1963, the state courts adopted a more expansive version
of Brown, requiring local school officials to eliminate racial segregation
“regardless of the cause of such segregation.”?*” This policy was re-
versed by an amendment to the state constitution that modified its equal
protection clause to provide that:

[n]o court of this state may impose upon the State of California or
any public entity, board, or official any obligation or responsibility
with respect to the use of pupil school assignment or pupil trans-
portation, except to remedy a specific violation by such party that
would alse constitute a violation of the Equal Protection Clause of
the 14th Amendment to the United States Constitution.2*®

Voter revolt through constitutional amendment also affected Cali-
fornia policymaking on solutions to inequality in educational financing.
In Serrano v. Priest,>*® the California Supreme Court invalidated the state

234. Robinson v. Cahill, 358 A.2d 457, 459 (N.J. 1976) (Robinson VI).

235. Abbott v. Burke, 575 A.2d 359, 365 (N.J. 1990) (dbbott II).

236. KozoL, supra note 2, app. at 236 (citing statistics from the Educational Law Center,
Newark, N.J.).

237. Crawford v. Board of Educ., 551 P.2d 28 (Cal. 1976). See also Jackson v. Pasadena
City Sch. Dist., 382 P.2d 878 (Cal. 1963). Compare Jackson with the federal standard in
Green v. County Sch. Bd., 391 U.S. 430 (1968).

238. CaL. CoNsT. art. 1, § 7(a) (originally passed as Proposition 1). See Crawford v. City
of Los Angeles, 458 U.S. 527 (1982). In Crawford, the U.S. Supreme Court upheld the validity
of Proposition 1 because it merely repealed legislation that was not required in the first in-
stance by the Fourteenth Amendment. fd. at 545.

239. 487 P.2d 1241 (Cal. 1971); appeal after remand, Serrano v. Priest, 557 P.2d 929 (Cal.
1976).
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educational funding scheme and required that the state create a system to
eliminate the disparity of funding between wealthy school districts and
poor districts. This announcement so shocked citizens that it provided
the catalyst for Proposition 13 and other tax revolt measures that, in
effect, placed a constitutional cap on the amount of taxes that could be
assessed on citizens to pay for state funded programs. Now “while Cali-
fornia ranks eighth in per capita income in the nation, the share of its
income that goes to public education is a meager 3.8 percent—placing
California forty-sixth among the fifty states.””?*° Kozol describes Califor-
nia as an example of how “legal victories have been devalued by the
states.”z‘“

Conclusion

There is much to consider in a legal environment that places states
in control of educational equality issues. There are some who feel that
the Brown mandate was flawed initially and failed in its mission.2** It is
not overly cynical to acknowledge, as has the Supreme Court, that par-
tial compliance with the Brown mandate is now an accepted substitute
for what initially was a much broader vision.?*?

There remains a striking contrast of states willing to progressively
move forward in creating and augmenting rights for its citizens, but mov-
ing just as decisively away from making a commitment to an equal edu-
cation for its school-aged children. Terms ordinarily used in discussions
defining justice have lost their meaning for children left out of the educa-
tion loop.

240. XozoL, supra, note 2, at 221.

241, Id. at 220.

242, See Tushnet & Lezin, supra note 4. “Within the domain of constitutional law, Brown
has stood for the value of ‘judicial activism’ on behalf of human rights. Yet, paradoxically,
from the point of view of those seeking substantial integration of the public schools, Brown was
a failure, The Supreme Court endorsed a formula of gradual desegregation that provided the
opportunity for massive resistance in the Deep South and for token desegregation elsewhere.”
Id, at 1867.

243. The Court in Freeman describes the factual setting the DeKalb County case as one
common to Brown cases generally:

For decades before our decision in Brown v. Board of Education (Brown I), and our
mandate in Brown v. Board of Education (Brown II), which ordered school districts
to desegregate with “all deliberate speed,” DCSS was segregated by law. DCSS’s
initial response to the mandate of Brown II was an all too familiar one. Interpreting
“all deliberate speed™ as giving latitude to delay steps to desegregate, DCSS took no
positive action toward desegregation until the 1966-1967 school year, when it did
nothing more than adopt a freedom of choice transfer plan. Some black students
chose to attend former de jure white schools, but the plan had no significant effect on
the former de jure black schools.

Freeman v. Pitts, 112 8. Ct. 1430, 1436 (1992) (citations omitted).
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The “victory” for Raymond Abbott, the student responsible for the
most recent challenge of the New Jersey educational finance laws, is de-
scribed by Kozol:

Raymond Abbott . . . is today a 19 year-old high school dropout

with the reading skills of a child in the seventh grade. A learning-

disabled student who spent eight years in the Camden public
schools, his problems were never diagnosed and he was passed on
each year from grade to grade . . . . On the day that the decision
came down from the court, Abbott, now a cocaine addict, heard

the news of his belated vindication from a small cell in the Camden

County Jail 2%

The notion of “good faith” in state officials has taken on a quality
that ignores a pattern of behavior that has effectively institutionalized
racism and poverty. In Freeman, the concurring Justices point out that
“[i]t would seem especially misguided to place unqualified reliance on the
school board’s promises in this case, because the two areas of the school
system the District Court found still in violation of the Constitution—
expenditures and teacher assignments—are two of the Green factors over
which DCSS exercises the greatest control.”?**

The notion of “equality” has become skewed in such a manner that
it now competes with “liberty.” As one state court puts it:

Traditionally, not only in Idaho but throughout most of the states

of the Union, the legislature has left the establishment, control and

management of the school to the parents and taxpayers in the com-

munity which it serves. The local residents organized the school
district pursuant to enabling legislation, imposed taxes upon them-
selves, built their own school house, elected their own trustees and
through them managed their own school. It was under these ciz-
cumstances that the ‘Little Red School House’ became an Ameri-

can institution, the center of community life, and a pillar in the

American conception of freedom in education, and in local control

of institutions of local concern. In the American concept, there is

no greater right to the supervision of the education of the child

than that of the parent. In no other hands could it be safer.24®

This philosophy accounts for the actions of state officials that de-
clare education to be a fundamental right, but then treat education equal-
ity issues as merely a social and economic option. It is a zero-sum game.
The equality clause cancels out the fundamental rights clause. Thereisa
curious pattern of resistance to a notion of “equality of educational op-
portunity” if it means “equality of opportunity through education” and
an equal chance to succeed. Or, as Coons, Clune, and Sugarman put it,

244. KozoL, supra note 2, at 172.
245. Freeman, 112 S. Ct. at 1456.
246. Thompson v. Engelking, 537 P.2d 635, 645 (Idaho 1975).
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“[t]he crucial value to be preserved is the [equal] opportunity to succeed,
not the uniformity of success.’*?4”

It is clear that the educational opportunity game is being played on
a different field than existed when the Brown mandate was declared in
1955 (Brown II). Demographics have recast the manner in which we look
at statistical imbalances, so that not every disparity yields a constitu-
tional case. Legislative motives are not automatically suspect when these
imbalances are present. And as Scalia’s concurrence in Freeman estab-
lishes, any legal implications of statistical imbalance diminish over
time,248

However, many elements in the game have remained the same. Ed-
ucational opportunity is still dependant on where a school-aged citizen
lives, Today, while state and local laws requiring segregation have been
nullified, the goal of racial integration has not been achieved. According
to studies by the National School Boards Association, nearly two thirds
of all black youngsters (63.3 percent) still attend segregated schools.?*®
Many large cities and a growing number of suburbs no longer have
enough white schoolchildren attending public schools to give their sys-
tems a white majority. Nor, in most cases, will parents or authorities
send suburban children to integrate city schools.?*® Meaningful progress
in the integration of public schools for black children has not happened
since the early 1970s.2°! Similarly, integration for other minorities never
truly began. Furthermore, in the twenty-five largest inner-city school
districts, there are actually more racially segregated schools today than
existed in 1954.%52 The courts are not able to impose taxes to fund bus-
ing, which leaves it up to state legislatures.?>® State and local bodies are

247. JoHN E. COONS ET.AL., PRIVATE WEALTH AND PUBLIC EDUCATION 447 (1970).
248. See supra note 1 and accompanying text.
249, ANDREW HACKER, Tw0 NATIONS: BLACK AND WHITE, SEPARATE, HOSTILE, UNE-
QUAL 162 (1992).
250. Id
251, Sonia R. Jarvis, Brown and the Afrocentric Curriculum, 101 YALE L.J. 1285, 1285
(1992).
252. Id
253. Among other concerns, there are federalism concerns:
By ordering state and local officials to exceed their statutory authority, judicial taxa-
tion also invades the state legislature’s authority over the state executive branch.
[Ultimately,] unless a state fiscal scheme is “palpably arbitrary” or “hostile and op-
pressive . , . against particular persons and classes,” it cannot be invalidated by a
federal court. “The enormous problem implicit in redesigning taxation methods in
order to provide for a more equitable financing of present education policy issues is
best decided through legislative and political processes.
G. R. Wolohojian, Judicial Taxation in Desegregation Cases, 89 CoLUM. L. REv. 332, 341
(1989) (citing Allied Stores v. Bowers, U.S. 522, 526 (1959), and Madden v. Kentucky, 309
U.S. 83, 88 (1940)).
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ingenious in the extreme in devising superficially neutral plans (pupil
placement laws, ability grouping, freedom of choice) which are really just
subterfuges for keeping the races separate in the public schools.?**

254. ScHOOL DESEGREGATION: PAsT, PRESENT AND FUTURE 99 (Walter G, Stephan &
Joe R. Feagin eds., 1980).

Ability grouping/tracking has come increasingly under fire over the years. It is an issue,
and a policy implemented by local school districts, which must be considered seriously, and
independent of busing:

School systems can remain segregated even after a court-ordered school desegrega-

tion plan has been implemented. Ability grouping and exclusionary disciplinary

measures continue to isolate minority children from white children. It is often diffi-

cult to determine whether these practices are intentionally being used to segregate or

whether they are being used for educational purposes but have the unintended effect

of segregating.

KIRP, supra note 66, at 564.

Every type of tracking program has significant racial consequences. These programs tend
to concentrate minority children in less-advanced school programs. The proportion of minor-
ity students assigned to special programs for the educable mentally retarded and placed in slow
learners’ classes and nonacademic high school programs is typically two or three times greater
than their proportion of the school-age population. David L. Kirp, Schools as Sorters: The
Constitutional and Policy Implications of Student Classification, 121 U. Pa. L. Rev. 705
(1973).

Furthermore, a study by the Rand Corporation found that disproportionately high num-
bers of black and latino students are assigned to low-ability mathematics and science classes,
while very few minorities gain access to high-ability classes. In addition, the study found that
low-ability classes are frequently taught by less qualified teachers and receive fewer resources,
including science laboratories and equipment. Even in elementary schools, 65% of math and
science classes are tracked, and the tracking is strongly correlated with race, although tracking
in these earlier years is less based on an academic record than in high school. The report
determined that high-ability students in the least advantaged and predominantly minority
schools may actually have fewer opportunities and less qualified teachers than low-ability stu-
dents in schools that are more than 90% white. KIRP, supra note 66, at 573. Often these
students are given tenured teachers who are no longer effective in the classroom. Also, these
tracked classes are not used to improve the ability of these children to learn. Instead of provid-
ing material that the upper-tracked students are getting (the “more advanced” children) in a
more comprehensible format to bring these “slower” children up to speed so that they can
eventually enter more advanced classes, usually these children simply receive the exact same
material presented more slowly with little or no attempt to provide instruction that would
bring these children up to speed.

Little Rock School District v. Pulaski County Special School District No, 1, 584 F. Supp.
328 (E.D. Ark. 1984), rev’d in part on other grounds, 778 F.2d 404 (8th Cir. 1985), cert. denied,
476 U.S. 1186 (1986), is an example of the use of these types of programs to eliminate the
continuing vestiges of a segregated school system that persist as discriminatory educational
practices. The district court approved new procedural safeguards proposed by the North Lit-
tle Rock School District for determining the assignment of students to special education and
gifted programs, after finding that the District had administered such programs in a discrimi-
natory fashion.

The court was alerted to the fact that 20% of the black student body had been classified as
mentally retarded or learning disabled; the court found that “[n]o valid testing procedure
could end up placing one out of every four or five children in special education.” Id. at 349.
In addition, only 9.4% of the gifted program’s students were black. According to the court,
this was “an underrepresentation of blacks in the gifted program of 6.8 standard deviations,



Spring 1993] BROWN IN STATE HANDS 575

Thirty-two states contain 98.2 percent of America’s black popula-
tion.?*® In the majority of these states over fifty percent of the black
population continues to attend segregated schools.2*® So one might ask
the question, how far have we really come to ending segregation and can
the goals set forth in Brown ever be accomplished? Sadly, the language

which would occur only seven times in a billion chance.” Id. See also Tracy E. Sivitz, Note,
Eliminating the Continuing Effects of the Violation: Compensatory Education as a Remedy for
Unlawful School Segregation, 97 YALE L.J. 1173 (1988).

255. HACKER, supra note 249, at 162. It must be recognized that this table does not indi-
cate the number of schools attended by a majority of other minority students, specifically
hispanics. In recent years the number of schools attended by a mix of minorities as increased
dramatically. All of the issues discussed above apply to hispanics as well. Additionally, the
question of bilingual education and segregation has been studied and litigated heavily. Because
of the overwhelming amount of information and difficulty of compilation, these issues are not
specifically addressed here. Such issues as funding, busing, and ability grouping/tracking are
equally applicable.

256. Consider the following statistics:

Black Students: School Share and Segregation

Share of Attending
Statewide Segregated

Enrollments Schools
Illinois 18.7% 83.2%
New York 16.5% 80.8%
Mississippi 55.5% 80.3%
Michigan 19.8% 76.7%
California 9.0% 76.6%
New Jersey 17.4% 72.8%
Maryland 35.39, 72.3%
Wisconsin 8.9% 70.4%
Ohio 15.9% 67.6%
Alabama 37.0% 63.8%
Texas 14.49% 63.3%
Pennsylvania 12.6% 62.1%
Louisiana 41.3% 61.6%
Missouri 14.9% 61.0%
Connecticut 12.1% 60.3%
South Carolina 44.5% 60.0%
Tennessee 22.6% 59.7%
Georgia 37.9% 59.3%
Massachusetts 7.4% 58.5%
Arkansas 24.29% 53.8%
Yirginia 23.7% 49.5%
Indiana 9.0% 46.8%
Rhode Island 5.6% 45.6%
Florida 23.7% 45.1%
Colorado 4.5% 44.9%
QOklahoma 7.8% 40.8%
North Carolina 28.9% 37.5%
Kansas 7.6% 32.0%
Washington 4.4% 29.6%
Nevada 9.6% 20.0%
Delaware 27.7% 8.9%
Kentucky 10.2% 6.6%

Id. at 163, These statistics come from the National School Boards Association. Jd.
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of inequality after Brown represents a poor repackaging; beneath
demographics the victims remain the same—the poor, the nonwhite.?*’

Black children are almost three times as likely as whites to grow up
in poor surroundings.>*® This Article does not consider the probability
that hispanic children will grow up in poverty, but recent looks at Texas
and California indicate that the number of poor hispanic children enter-
ing public schools is ever increasing.?*®

Federal educational policies continue to be a key factor of influence.
This is as clear now as it was immediately after Brown was handed down,
when states like Arkansas®®® chose to resist attempts to desegregate. It
may be an influence of convenience, but it suggests a dual responsibility
for making educational equality a reality.

The Brown experience has changed the manner in which states think
about educational policy. Brown first created a language for characteriz-

257. Hacker cites the following statistics:

Table I
Poverty Percentages
White Black Multiple
All Persons 8.8% 31.9% 3.63%
All Children 15.8% 44.8% 2.82%
All Families 8.1% 29.3% 3.62%
Female Headed Households 37.9% 56.1% 1.48%
Table II
Where Poor Americans Live
White Black
Central Cities 32.7% 60.3%
Suburbs 32.5% 17.5%
Nonmetropolitan 32.1% 22.2%

Id. at 100.

258. Id. at 162,

259. See generally HACKER, supra note 249.

260. The response of the State of Arkansas to the Brown jurisprudence is generally well-
known, because it served to highlight the opposition of the southern states to desegregation
orders. In 1959, the Arkansas legislature passed a law giving the governor the power to close
public schools to prevent desegregation. Garrett v. Faubus, 323 S.W.2d 877 (Ark. 1959).
Later, these same laws were upheld as valid policy power measures to insure public safety in
the event of violence in communities faced with integration. Smith v. Faubus, 327 S,W.2d 562
(Ark. 1959).

Since that time, Arkansas policymakers have relied mainly on their constitution to resolve
educational equality issues. It has found no duties created by its educational clause. The
Arkansas Constitution requires public schools that are “general, suitable and efficient” system
of free public schools. But this provision has been interpreted to “merely authorizef] the legis-
lature or individual school districts, to fund the education of these persons, should it choose to
do so. The language of the amendment is not mandatory. It does not require the general
assembly or school districts to expend any funds. . . . It merely authorizes such action.” Op.
Ark. Att'y. Gen. 92-072 (1992); see also Magnolia Sch. Dist. No. 14 v. Arkansas State Bd, of
Educ., 799 8.W.2d 791 (Ark. 1990).
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ing the activities of state and local governments (de facto versus de jure,
invidious versus benign). This language was intended to help the courts
determine when and how governments were liable for the inequalities in
pupil assignments. This lexicon has also facilitated a defensive posture,
in effect highlighting for state officials the kinds of inequalities for which
they will not be held responsible. Ironically, rather than serving to pro-
vide clarity and give teeth to the equality principle of Brown, this lan-
guage has led state officials to address educational policy matters as
though they were severable from other issues of individual rights where
states routinely fashion constitutional and legislative solutions. This be-
havior has served to create a love/hate relationship with education—a
sentimental allegiance to local control of schools combined with a ten-
dency to disown responsibility for developing meaningful educational
polices and disdain federally mandated programs.

The evidence suggests that a favorable outcome for Brown in state
hands is unlikely. State policymakers must restructure their thinking
about educational policy to give substance to the notion of an education
that is “uniform” or “thorough and efficient” or which takes place in a
“safe” learning environment. Continued failure to provide adequate edu-
cation for large numbers of our children suggests a future where educa-
tional policy will be standardized through additional federal judicial
intervention (the declaration that education is a fundamental right) or
through federal legislation. Such a development would provide an ironic
symmetry to the jurisprudential impact of the Brown era on the impor-
tance of educational equality.






