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seriously affected if kidnapping of suspects were not considered a pro-
scribed criminal practice. Indeed, these procedural safeguards provide
the individual the opportunity to challenge the deprivation of his or her
liberty in the country where it occurs. Otherwise, the suspect would be
unable to object to either the procedure of extradition or his arrest. The
process of extradition must be conducted before a federal judge of the
requested state in accordance with its legislation.'®*

Finally, another important right of the suspect—the “rule of spe-
cialty” (that an extradited person may not be tried for an offense other
than that for which the extradition was granted)!®*—would be seriously
impaired if kidnapping were accepted under the treaty. With kidnap-
ping, the seizing government does not have to state any basis for re-
moval, and is free to charge the suspect with any crime. It is impossible
to understand any of the clauses of the Extradition Treaty if abduction of
suspects is not considered a violation of the treaty. Kidnapping is not
only contrary to the nature, goals, and purposes of the treaty, it is so
destructive of its intent that it makes the treaty a meaningless
instrument.

3. Ker Is an Exception—Not the General Rule

The Supreme Court is wrong in its assertion that when the Extradi-
tion Treaty does not apply, the so-called “Ker rule” then applies.!®¢ The
rule of Ker v. Illinois'® holds that kidnapping from a foreign country,
without any pretense of authority under an extradited treaty or from the
government of the United States, is not sufficient reason why the ab-
ducted party should not answer when brought within the jurisdiction of
the court which has the right to try him for such offense.!®®

As concluded in the analysis above,!® even if the treaty did not ap-
ply, the rules of international law (either conventional or customary)
must apply because they are the Supreme Law of the Land. The “Ker
rule’” cannot be considered a general rule, let alone a rule with authority
to derogate the principles of jus cogens, which are not only imperative,
but higher in rank than rules of domestic law. Previous court decisions

184, Id, art. 13, 31 U.S.T. at 5069.

185. Id art. 17, 31 US.T. at 5071-72.

186. United States v. Alvarez-Machain, 112 S. Ct. 2188, 2197 (1952).
187. 119 U.S. 436 (1886).

188. Id. at 443-44.

189. See supra text accompanying notes 127-133, 92, 139, 141.
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support the restrictive application of Ker.!®® Ker’s holdings should not
be applied to Alvarez-Machain because the two cases have distinctly dif-
ferent fact patterns.

In Ker v. Illinois, the question of violation of international law by
United States officers was not at stake.!®’ Ker’s kidnapping was per-
formed without any authority from the United States Government.!%?
The case did not involve the a priori and a posteriori sanction of a viola-
tion of international law. In contrast, the question in the Alvarez-
Machain case concerned the content of the confidential memorandum of
the Justice Department authorizing international kidnapping, and the
validation of the abduction by United States law enforcement officers.'*3
The Ker decision, based on significantly different facts, therefore does not
authorize government officers to violate the Extradition Treaty.'®*

The Ker decision expressly recognizes the need to respect interna-
tional law. The Ker Court stated that the controversy should be decided
by the rules of “common law” or of the “law of nations.”!®® In the ab-
duction of Ker, carried out by private citizens, the Court did not find any
positive violation of the laws of the United States,'®® including interna-
tional law as the Supreme Law of the Land. In contrast, the Alvarez-
Machain case involves a clear challenge to both customary and conven-
tional international law.

The Supreme Court decision in Ker paid respect to both the custom-
ary and conventional international law that existed at that time. The
decision was rendered prior to the enactment of the United Nations
Charter, the Universal Declaration of Human Rights, the International
Covenant on Civil and Political Rights, and the Charter of the Organiza-
tion of American States. These instruments have since been applied to
protect other countries’ sovereignty and the human rights of suspects.
Alvarez-Machain was decided after these enactments. The Second Cir-

190. See The Apollon, 22 U.S. (9 Wheat.) 362, 371 {1824); United States v. Toscanino, 500
F.2d 267, 275 (2d Cir. 1974); Villareal v. Hammond, 74 F.2d. 503, 505 (5th Cir. 1934); 1 Op.
Att’y Gen. 68, 69 (1797). See also Paust, The President is Bound, supra note 139, at 378.

191. Regarding the abduction of Toscanino from Uruguay, the court stated: “If distinc-
tions are necessary, Ker and Frisbie are clearly distinguishable on other legally significant
grounds which render neither of them controlling here. Neither case, unlike that here, involved
the abduction of a defendant in violation of international treaties of the United States.” Tos-
canino, 500 F.2d at 277.

192. Ker, 119 U.S. at 443.

193. See supra note 107 (referring to Justice Department confidential memorandum of June
21, 1989).

194. Ker, 119 U.S. at 440.

195. Id. at 444,

196. Id. at 440.
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cuit Toscanino’ case was also decided after the enactment of these in-
ternational instruments, and acknowledged the United States
government’s duty to comply with two international treaties and respect
the territorial sovereignty of Uruguay.'®®

In Ker, the Court decided that the suspect, an American citizen who
had fled to Peru, failed to prove the existence of a right conferred by the
treaty.!®® The Court arrived at that conclusion because the government
of Peru could have ordered Ker out of the country.?® This reasoning
does not apply to the Alvarez-Machain case because Alvarez-Machain
was not an escapee in a foreign country, but a national of the state where
the abduction took place. In Ker, Peru did not complain about the incur-
sion into its territory,2°! while in Alvarez-Machain, Mexico formally pro-
tested the abduction and the violation of its sovereignty.?®

Another substantial difference between the Ker and Alvarez-
Moachain cases is that in Ker the question was whether the suspect would
be prosecuted in American courts or not at all.?®® In Alvarez-Machain,
the question was which country should prosecute the suspect. Addition-
ally, the Ker Court returned the controversy to the state court,?®* while
the Alvarez-Machain Court sent the issue of repatriation to the executive
branch.?®®> The Alvarez-Machain case does not fit Ker, and the Ker
Court, unlike the Alvarez-Machain Court, attempted to follow then-cur-
rent international law.

Frisbie v. Collins,?®® mentioned in Alvarez-Machain to support using
the Ker rule,?®’ is a case of domestic, not international kidnapping. In
Frisbie, officers from the State of Michigan kidnapped the suspect from
the State of Illinois.?®® No international treaty was at stake. The issue in

197. United States v. Toscanino, 500 F.2d 267 (2d Cir. 1974).

198. Id. at 277. The Toscanino court added that since the United States had agreed not to
seize persons residing within the territorial limits of Uruguay, Ker did not apply but Cook ».
United States did. Id. at 278 (citing Cook v. United States, 288 U.S. 102 (1933)). Cook stated
that the Government lacked the power to seize a vessel because, by treaty, it had imposed a
territorial limitation upon its own authority. See Cook, 288 U.S. at 121-22,

199. Ker, 119 U.S. at 443.

200. Id at 444.

201. Id. at 442.

202. 112 8. Ct. 2188, 2196 (1992).

203. Ker, 119 U.S. at 441-42.

204. See id. at 444. Additionally, the Ker Court recognized Ker’s right to sue for trespass
and false imprisonment. fd.

205. Alvarez-Machain, 112 8. Ct. at 2196,

206. 342 U.S. 519 (1952).

207. Alvarez-Machain, 112 S. Ct. at 2192, The Court in Alvarez-Machain mentioned that
in Frisbie v. Collins, the rule of Ker was applied to a case in which the defendant had been
kidnapped in Chicago by Michigan officers and brought to trial in Michigan. Id.

208. Frisbie, 342 U.S. at 520.
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Frisbie was the violation of the Federal Kidnapping Act in light of the
Fourteenth Amendment.?%® In contrast, the international elements of 4/-
varez-Machain must be contemplated pursuant to international law as
the Supreme Law of the Land in the United States. It does not make
sense to see Frisbie, which is ruled by Fourteenth Amendment principles,
as a limit on international law principles, and controlling in Alvarez-
Machain.

4. Kidnapping Is Contrary to International Law

The Supreme Court holding that a bilateral extradition treaty pro-
hibits kidnapping only when it contains an express clause to that effect is
based on a double misunderstanding: Mexico was aware (a) of the Ker
doctrine since 1906, and (b) of the 1935 Harvard proposal to include an
express clause in extradition treaties to prohibit abductions.?!°

Mexico, when signing international treaties with the United States,
is not obliged to rely upon the American domestic courts’ interpretations
of legal instruments. It would make more sense for Mexico to rely on its
own courts’ interpretations of rules of international law. It would be
even more reasonable for any country to rely on the criteria of interpreta-
tion produced by the International Court of Justice, the United Nations,
and the Organization of American States. In any case, it appears that the
Supreme Court of the United States misapplied Ker, which expressly rec-
ognized the need to honor international law principles.?!!

Mexico is likewise not obliged tc rely on the 1935 Harvard proposal.
It is an academic instrument without the authority of any international
organization. Even within the academic community in the United States,
there is widespread support for the position that kidnapping is an unlaw-
ful measure and contrary to the purpose and goals of extradition trea-
ties.?'> Thus, there is no need to add a clause expressly prohibiting

209. Id.
210. See Alvarez-Machain, 112 S. Ct. at 2194-95 nn.11, 13. In the Harvard Draft Conven-
tion, the advisory committee proposed the following language:
In exercising jurisdiction under this Convention, no State shall prosecute or punish
any person who has been brought within its territory or a place subject to its author-
ity by recourse to measures in violation of international law or international conven-
tion without first obtaining the consent of the State or States whose rights have been
violated by such measures.
Harvard Research in International Law, Draft Convention on Jurisdiction with Respect to
Crime, 29 AM. J. INT'L L. 442 (Supp. 1935) (quoted in Alvarez-Machain, 112 S. Ct. at 2195
n13),
211, Ker v, Illinois, 119 U.S. 436, 444 (1886).
212, See RESTATEMENT, supra note 39, §§ 431-433.
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abductions.>® Indeed, the Restatement (Second) of Foreign Relations
Law plainly stated that a state’s jurisdiction to take enforcement action
within its territory is normally exclusive, and a state shall not violate the
rights of another state under international law while exercising
jurisdiction,?!4

The Harvard proposal for the Draft Convention on Jurisdiction
with Respect to Crime aimed to provide printed life to what already ex-
isted in customary international law and later was incorporated in other
multilateral treaties. Thus, even if the 1935 Harvard clause is not ex-
pressly incorporated in a bilateral extradition treaty, the content of that
clause is still mandatory for any country and fairly implied in treaties
because it is an expression of both conventional and customary interna-
tional law.

The Supreme Court, when referring to the need for including in ex-
tradition treaties the clause of the Harvard Research in International
Law that prohibits abductions, relied on the “Draft Convention on Juris-
diction With Respect To Crime,” not on the “Draft Convention on Ex-
traditions.”?!® The latter, published simultaneously with, and by, the
same institute as the former, does not contain any explicit clause prohib-
iting kidnapping, because kidnapping was and is already contrary to in-
ternational law and to any extradition treaty. Indeed, even the United
Nations Model Treaty on Extradition does not include an express clause
prohibiting abductions.2’® It is simply assumed that they are
impermissible.2!”

The Supreme Court failed to realize that treaties, customary interna-
tional law, and federal statutes have the same rank as Supreme Law of
the Land in accordance with Article VI, Clause 2 of the United States
Constitution. Fortunately, the Supreme Court did not expressly deny
that customary international law is the Supreme Law of the Land, nor

213. See Bassiouni, International Extradition, supra note 38, at 10. See generally Bas-
siouni, Unlawful Seizures, supra note 50,

214, RESTATEMENT (SECOND) OF FOREIGN RELATIONS LAW OF THE UNITED STATES
§ 20 cmts. b, ¢ (1965). This document was the updated instrument during the signing of the
Extradition Treaty. The Restatement makes clear statements toward the respect of other
countries’ sovereignty rights, and the law of international human rights. RESTATEMENT,
suprae note 39, §§ 431-433.

215. See Harvard Research in International Law, Drajft Convention on Extradition, 29 AM.
LINT’L L. 21 (supp. 1935).

216. See G.A. Res. 45/116, UN. GAOR 3d Comm., 45th Sess., U.N. Doc. A/45/756
(1991).

217. See United States v. Toscanino, 500 F.2d 267, 277 {2d Cir. 1974); S.C. Res. 138, U.N.
SCOR 15th Sess., 868th mtg., at 4, U.N. Doc. S/4349 (1960); RESTATEMENT, supra note 39,
§§ 432 n.1, 433; Letter from William L. Marcy, Secretary of State, to Mr. Hiilsemann (Sept.
26, 1853), reprinted in 2 WHARTON, supra note 69, at 483-86.
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state that the President is not bound. Only the issue of proper interpreta-
tion of the bilateral treaty was raised. Thus, it is still possible for an
abducted person to introduce these issues in U.S. courts by filing for re-
lief on the basis that an abduction transgresses both customary and con-
ventional international law in violation of the United States Constitution.

Because states must comply with their treaties, kidnapping violates
the Extradition Treaty, and the Ker exception does not apply, thus the
Alvarez-Machain case was wrongly decided.

V. The Possible Solutions

A, The United States Constitution Article VI, Clause 2 and the
Exclusionary Rule

The constitutionality of the police action in the kidnapping of Alva-
rez-Machain can be challenged on the basis of its violation of both cus-
tomary and conventional international law.

The Executive Branch has interpreted the Extradition Treaty as not
prohibiting kidnapping. This interpretation contradicts the Vienna Con-
vention on the Law of Treaties, which mirrors customary international
law. Several treaties were signed by the United States after Alvarez-
Machain’s abduction that support the objectives of the Bilateral Extradi-
tion Treaty.?'® These international instruments all codify preexisting
rules of customary international law prohibiting police or other enforce-
ment functions in the territory of another state.?!® There is a diversity of
other instruments containing rules of customary international law that
were all violated by the Alvarez-Machain kidnapping.?*°

218. RESTATEMENT, supra note 39, § 329. See U.N. Convention, supra note 35, art. 2, § 3,
28 LL.M. at 500. This instrument came into force for the United States on November 11,
1990, The Alvarez-Machain abduction occurred before that date. See also Treaty of Coopera-
tion for Mutual Legal Assistance, Dec. 9, 1987, U.S.-Mex., art. 1, § 2, 27 I.L.M. 443, 447
(1988). This instrument entered into force for the United States on May 3, 1991, See also
Agreement on Cooperation in Combatting Narcotics Trafficking and Drug Dependency, Feb.
23, 1989, U.S.-Mex., art. I, § 3, 29 LL.M. 58, 59 (1990). This convention entered into force for
the United States on November 11, 1990.

219. The states in whose territories international abductions and other sovereignty trans-
gressions have occurred protested such actions as violations of international law. See RE-
STATEMENT, supra note 39, § 432 n.1. For example, in 1973 an Italian inspector was arrested
in Switzerland for conducting investigations in Swiss soil. Another Italian officer was indicted
in France for wounding a suspect while in the course of making an arrest. Two French offi-
cials were arrested and convicted in Switzerland for committing prohibited acts in favor of a
foreign state. Id. See also Cook v. United States, 288 U.S. 102 (1933); The Apollon, 22 U.S. (9
Wheat.) 362 (1824); 1 Op. Att’y Gen. 68, 69 (1797). For incidents involving complaints made
by the United States, see 4 MOORE, supra note 105, § 603.

220. See, e.g., Universal Declaration of Human Rights, supra note 51, arts. 3, 5, 9, 10.
International Covenant on Civil and Political Rights, supra note 51, arts. 7, 9 (1)-(4), 10;
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As stated in Weeks v. United States:**!

the efforts of the courts and their officials to bring the guilty to
punishment, praiseworthy as they are, are not to be aided by the
sacrifice of those great principles established by years of endeavor
and suffering which have resulted in their embodiment in the fun-
damental law of the land.???

The same rationale applies to the Alvarez-Machain case. A poison-
ous fruit (obtained in violation of the Constitution) cannot constitution-
ally be used by the prosecution at trial. This was pointed out in United
States v. Toscanino:**?

[Wihen an accused is kidnapped and forcibly brought within the

jurisdiction, the court’s acquisition of power over his person repre-

sents the fruits of the government’s exploitation of its own miscon-
duct. . . . [W}e must be guided by the underlying principle that the

government should be denied the right to exploit its own illegal
conduct.??4

The act of kidnapping, the executive branch interpretation that kid-
napping is not against the Supreme Law of the Land, and the Supreme
Court’s suggestion that the executive branch’s actions are not bound by
customary international law all violate the spirit of the United States
Constitution. Since customary international law is the Supreme Law of
the Land,** rights or duties acquired or contracted under it are secured
by the Constitution. The Supreme Court stated in Weeks:

The tendency of those who execute the criminal laws of the coun-

try to obtain conviction by means of unlawful seizures and en-

forced confessions, the latter often obtained after subjecting

accused persons to unwarranted practices destructive of rights se-
cured by the Federal Constitution, should find no sanction in the
judgements of the courts which are charged at all times with the
support of the Constitution and to which people of all conditions

have a right to appeal for the maintenance of such fundamental
rights.226

American Convention on Human Rights, Nov. 22, 1969, arts. 7(2)-(6), 8(1), 1144 U.N.T.S.
123 (Pact of San Jose, Costa Rica). In 1981, the United Nations Human Rights Committee
decided that the abduction of a Urugnayan refugee from Argentina by Uruguayan officers
constituted arbitrary arrest and detention in violation of article 9 (1). See U.N. GAOR Hum.
Ris, Comm., 36th Sess., Supp. (No. 40), at 176-84 U.N. Doc. CCPR/C/R. 12/52 (1981). See
also RESTATEMENT, supra note 39, § 432 n.1. In addition to violating the Extradition Treaty,
the United States also transgressed the United Nations Charter and the OAS Charter.

221. 232 U.S. 383 (19149).

222. Id. at 393,

223. 500 F.2d 267 (2d. Cir. 1974).

224. Id. at 275 (citing Wong Sun v. United States, 371 U.S. 471, 488 (1963)).

225. Paust, Customary International Law, supra note 135, at 78.

226. Weeks, 232 U.S. at 392.
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In reference to violations of the Fourth,??” Fifth,??%, Sixth*?® and
Fourteenth®*® Amendments, the United States Supreme Court justified
the exclusionary rule as the only effective deterrent to lawless police ac-
tion.?*! As the Court noted in Mapp v. Ohio:**? “[ilf the fruits of an
unconstitutional search had been inadmissible [ab initio] in both State
and federal courts, this inducement to evasion would have been sooner
eliminated.”?%3

In sum, three conclusions can be extracted from Mapp, Weeks and
Toscanino: a) there is a need to protect the fundamental principles of the
Constitution; b) human rights must be respected (especially those con-
cerned with due process, arbitrary detention, and seizure); and c) the
need to preserve constitutional principles and protect substantial human
rights requires enforcement of the exclusionary rule to limit unlawful po-
lice actions.®®** Under these foundational cases, it is impossible to con-
clude that the human rights of an abducted person are not substantially
transgressed by kidnapping.2*> Therefore, exclusion would be the most
effective deterrent for the opprobrious practice of international
kidnapping.

In addition to exclusion, reparation is an essential restorative rem-
edy to help neutralize the human rights violations suffered by the kid-
napped suspect. The concept of reparation or restitution was defined by
the PeGrmanent Court of International Justice in the Chorzow Factory
case:??

The essential principle contained in the actual notion of an illegal
act—a principle which seems to be established by international
practice and in particular by the decisions of arbitral tribunals—is
that reparation must, as far as possible, wipe out all the conse-
quences of the illegal act and reestablish the situation which would,

227. See Linkletter v. Walker, 381 U.S. 618, 633-637 (1965); Mapp v. Ohio, 367 U.S. 643,
658 (1961).

228. See Miranda v. Arizona, 384 U.S. 436, 442 (1966).

229, M.

230. See Linklerter, 381 U.S. at 633-637; Mapp, 367 U.S. at 658.

231. See Linkletter, 381 U.S. at 633-637; Mapp, 367 U.S. at 658.

232, 367 U.S. 643 (1961).

233, Id. at 658,

234, Id

235. In United States v. Verdugo-Urquidez, 494 U.S. 259 (1990), the Supreme Court held
that the Fourth Amendment does not apply to foreigners who have not developed a sufficient
connection with the United States to be considered part of the community. Id. at 264-66 How-
ever, the United States is obligated to respect foreigners’ human rights by the United Nations
Charter, the OAS Charter, the Universal Declaration of Human Rights, the International
Covenant on Civil and Political Rights, and the American Convention on Human Rights (Pact
of San Jose, Costa Rica).

236. Factory at Chorzdw (Ger. v. Pol.) 1928 P.C.LJ. (ser. A) No. 17, at 4 (Sept. 13).
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in all probability, have existed if that act had not been

committed.?3”

This international law concept of reparation is compatible with the
application of the exclusionary rule. Applying both rules together
would, in kidnapping cases, bar prosecution and guarantee return of the
abducted person to the place of abduction.??®

B. Other Solutions

Other solutions could prevent international abductions. While the
object of this article is to explain how the practice of kidnapping is a
violation of both conventional and customary international law, and thus
a violation of the Supreme Law of the Land of the United States, the
following solutions deserve mention.

1. Adding a Clause Prohibiting Kidnapping to Extradition Treaties

An obvious solution would be to add a clause prohibiting kidnap-
ping to the United States-Mexico Extradition Treaty. There are some
reasons to believe that adding such a clause is not a necessity. It has been
demonstrated, theoretically kidnapping is against the nature and purpose
of extradition treaties and the Charters of United Nations and the Organ-
ization of American States.

There should be no need to have such a clause because the prohibi-
tion of international kidnapping is necessarily implied from the text of
any extradition treaty. However, such a clause is useful for Mexico and
other countries in order to protect their territorial sovereignty and may
be helpful to define sanctions against international kidnappers.?*®

There are about one hundred extradition treaties binding the United
States. The practice of reforming one of them with such a clause should
not lead police officers to believe they are allowed to perform abductions
in countries which have not added that clause. The same applies for
states which have signed extradition treaties but have not added the
clause.

2. Prosecuting Police Officers as Kidnappers

The Mexican government could opt to arrest American police of-

237. Id. at 41.

238. See 4 MOORE, supra note 105, § 432 n.1.

239. At the present time, there are negotiations between the U.S. and Mexico toward a new
extradition treaty, “one that plainly outlaws kidnapping as a means for moving suspects in
criminal cases across a border.” ‘No Mas:> Legalized kidnapping a blot on Mexico relations,
Hous. CHRON., editorial, June 23, 1993, at A14. See Nuevo Tratado de Extradition con EU;
Prohibird Secuestros Transfronterizos: SRE, EXCELSIOR, July 29, 1993, at Al.
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ficers**® who attempt to kidnap suspects in Mexican territory. Kidnap-
ping is a crime described by the Mexican Penal Code and there are
decisions from American courts which state that the kidnappers can be
extradited to the country where they committed the crime.?*!
Although arresting, prosecuting, or extraditing American police of-
ficers who kidnap Mexican citizens would likely reduce this unlawful
practice, other actions must be taken. For example, after the Alvarez-
Machain decision, the Mexican Congress approved a reform to the Mexi-
can Federal Penal Code adding to the crime of treason the action com-
mitted by any Mexican citizen who assists an international abduction.

3. The Organization of American States

The Permanent Council of the Organization of American States re-
quested a legal opinion from the Inter-American Juridical Committee
about the decision of the United States Supreme Court in the Alvarez-
Machain case.?**> Not surprisingly, the Inter-American Juridical Com-
mittee condemned the United States Supreme Court decision.

The Inter-American Juridical Committee stated that the domestic
rules of a state cannot be invoked to avoid compliance with international
obligations—the state should answer for violations of international law
committed by its executive branch, or any other branch, including the
judiciary.2* The Committee affirmed that kidnapping is a grave viola-
tion of international law and a transgression of the sovereignty of Mexi-
can territory.>** They also stated that the United States is responsible for
this violation because, while knowing of the actions of the Drug Enforce-
ment Agency (which committed the abduction), it did nothing to reverse
the unlawful action. The Committee added that the United States has
not honored the principle that treaties need to be interpreted in light of
their purpose and ends, and in accordance with international law.?** Fi-
nally, the Committee said the Court’s decision could hopelessly damage

240, United States police officers have no status as law enforcement officers when on for-
eign soil.

241. For references to penalization of the crime of kidnapping in Mexico, see supra note 49.
On January 11, 1988, Secretary of State George Schultz and the Canadian Secretary of State
for Foreign Affairs signed a protocol amending the Treaty on Extradition between the United
States and Canada. In an exchange of letters, the two secretaries recognized that the trans-
border abduction of persons to the United States by civilian agents of bailbonding companies
was an extraditable offense under the treaty. Marian N. Leich, Contemporary Practices of the
United States Relating to International Law, 82 Am. J. INT'L L. 337, 337 (1988).

242, O.A.S. CP/Res. 586 (909/92) (July 15, 1992).

243, See Q.A.S. CJ1/Res. I1I-15/92 (Aug. 15, 1992) at 5.

244, Id.

245, Id. at 7.
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the international juridical order if every state is deemed to have the au-
thority to violate the sovereignty of other states.?*¢ Indeed, kidnapping is
incompatible with the right of every person to due process, one of the
fundamental human rights protected by international law.

Even though the opinion of the Inter-American Juridical Committee
has no authority to change the decision of the United States Supreme
Court, that opinion is keeping with the rules of both customary and con-
ventional international law. It is useful evidence of what international
law says about kidnapping, and in the future it could be persuasive au-
thority before United States federal courts or international courts or
commissions.

4. The United Nations

One of the most important purposes of the United Nations is to pro-
mote international cooperation and respect for international law and
human rights.>*’ Both the General Assembly and the Security Council
can request an Advisory Opinion from the International Court of Justice
about the Alvarez-Machain case.®*® The decision of the United States
Supreme Court caused much concern in the world community regarding
the views of the United States on several areas of international law, in-
cluding the principles of interpretation of treaties, incorporation of cus-
tomary international law into domestic law, respect for international
human rights, and respect for other countries’ sovereignty.?*® It appears
that Mexico would have strong international support to bring these is-
sues to the General Assembly and eventually to the Security Council.2*°

There are good reasons to think that an Advisory Opinion requested
from the International Court of Justice would be no different than the
Opinion of the Inter-American Juridical Committee of the Organization
of American States.?*! The facts and the legal principles at stake are the

246. Id.

247. See UN. CHARTER art. 1.

248. U.N. CHARTER art. 96. The Sixth Commission has recommended that the General
Assembly request a consultive opinion from the International Court of Justice about the issue
involved in the Alvarez-Machain case. Request for an Advisory Opinion from the International
Court of Justice: Report of the Sixth Committee, U.N, GAOR 6th Comm., 47th Sess., Agenda
Ttem 151, U.N. Doc. A/47/713 (1992).

249, See supra notes 11-28.

250. The United States has veto power in the Security Council, as do the other four perma-
nent members (China, France, Russia, and the United Kingdom). However, this does not
mean that the United States would necessarily block an effort to obtain clarification from the
International Court of Justice. The United States voted affirmatively on the resolution con-
demning Israel in the case of Adolf Eichmann. See S.C. Res. 138, U.N. SCOR, 15th Sess.,
868th mtg., at 4, U.N. Doc. S/4349 (1960).

251. See O.AS. CII/Res. 11-15/92 (Aug. 15, 1992) at 4-7.
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same. The decision of the Organization of American States represents
the vision of an international organization. Furthermore, the Interna-
tional Court of Justice would base its Advisory Opinion on bilateral and
multilateral treaties and customary international law.2*?

After obtaining an Advisory Opinion from the International Court
of Justice, the General Assembly could recommend measures for the
peaceful arrangement of a solution®>? or to promote better development
of international law and the realization of human rights.?** If the Inter-
national Court of Justice provided its advisory opinion to the Security
Council, the Security Council then could submit the Report to the Gen-

eral Assembly for its consideration and action.?>®

3. Tort for Violation of International Law

According to Section 1350 of the United States Judicial Code, “dis-
trict courts . . . have original jurisdiction of any civil action by an alien
for a tort only, committed in violation of the law of nations or a treaty of
the United States.””®*¢ This statute authorizes aliens to sue for a tort
committed in violation of customary international law?>? or international
treaties.>>® The statute was designed as a remedy for “territorial injuries
to aliens, whether committed by U.S. authorities or citizens or by for-
eigners; . . . extraterritorial injuries to aliens committed by U.S. citizens,
officials or instrumentalities, and . . . injuries to aliens bearing such other
direct nexus as to make the United States responsible for them . . . .77
Kidnapping victims may have some civil recourse through tort remedies.
In Jaffe v. Boyles,>®® Jaffe (a Canadian citizen kidnapped by American
citizens to be brought to justice in Florida) sued his kidnappers under the
Alien Tort Act.2®! Alvarez-Machain also has standing to sue his abduc-
tors on the basis of the violations committed under both conventional
and customary international law. Though the Torts Act would provide
compensation for the damage caused to the human rights of Alvarez-

252. See Statute of the International Court of Justice art. 38, § 1(a)-(d).

253. U.N. CHARTER art. 14.

254, U.N. CHARTER art. 13 § 1(a)-(b).

255. U.N. CHARTER arts. 24, 25.

256. Aliens Tort Claims Act, 28 U.S.C. § 1350 (1988)

257. The original Alien Tort Statute was enacted in 1789. Although most contemporary
international instruments prefer to use the expression ‘“customary international law,” the cur-
rent version of the statute retains the expression “law of the nations.” See 28 U.S.C, § 1350
(1988).

258. See TREATIES IN FORCE, supra note 78.

259. Jorge Cicero, The Alien Tort Statute of 1789 as a Remedy for Injuries to Foreign Na-
tionals Hosted by the United States, 23 CoLuM. HuM. RTs. L. Rev. 315, 327 (1992).

260. 616 F. Supp. 1371 (C.D.N.Y. 1985).

261, Id. at 1374.
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Machain,?$? “the only effective deterrent to lawless police action is the
exclusionary rule.”2%3

6. Statute Prohibiting International Kidnapping

Finally, legislation from the United States Congress specifying that
the President is bound by customary international law would help deter
governmental kidnapping. A specific statement that actions by the exec-
utive branch contrary to international law are illegal could lead to a more
appropriate expression of policy on the part of the executive. Before the
United States Congress can make such a law, it must be more conscious
of international law, other countries’ sovereignty, and international
human rights.

Even if kidnapping is already contrary to international law, a con-
gressional act expressly prohibiting this opprobrious practice would deter
lawless police action. “If the Supreme Court will not compel the Execu-
tive to ‘take care that the law [and the Constitution] be faithfully exe-
cuted’ by closing the courts to the fruits of executive violations of
international law, Congress can do so.”2%4

Conclusion

The 1992 decision of the United States Supreme Court in Alvarez-
Machain reflects the Court’s current disdain for international law, and
failed to interpret the bilateral Extradition Treaty in light of the Vienna
Convention on the Law of Treaties, the Charter of the United Nations,
and the Charter of the Organization of American States. This decision
damaged the sovereignty of Mexico and the international law itself.

Fortunately, the Supreme Court did not expressly deny that custom-
ary international law, and the above mentioned charters, are Supreme
Law of the Land. Only the issue of prior interpretation of the bilateral
treaty was raised. Thus, it is still possible for an abducted person to in-
troduce these issues in U.S. courts.

262. While the President and other United States officials can argue that they are immune
from the Alien Tort Act while acting within the scope of their functions, an argument can be
made that when these officers violate the Supreme Law of the Land, their actions are no longer
pursuant to their “official duties” at all. See Paust, Is the President Bound, supra note 75, at
766-72.

263. See Linkletter v. Walker, 381 U.S. 618, 633-637 (1965).

264. Louis Henkin, Will the U.S. Supreme Court Fail International Law?, NEWSLETTER,
(Am. Soc'y of Int’l L., Washington, D.C.), Aug.-Sept. 1992, at 2. It is also suggested in this
article that the Congress could, in exercising its power to define offenses against the law of
nations, make international kidnapping a federal crime. Id.
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On July 9, 1993, Alvarez-Machain filed law suit in Los Angeles,
California, alleging civil rights violations. This suit will force U.S. courts
to make a deeper reflection on the role of human rights, multilateral trea-
ties, and customary international law in trans-boundary abductions. In
the bilateral relationship between the United States and Mexico, there is
an extradition treaty which describes the existing safeguards to protect
individual human rights. Thus, extradition is the only way to obtain cus-
tody of a suspect who is physically in the other country without violating
his or her civil rights, customary international law, and the law of trea-
ties. Even the Ker court in 1886 expressly recognized Ker’s right to sue
for trespass and false imprisonment.

International law, whether conventional or customary, is the
Supreme Law of the Land in the United States under its Constitution.
Three conclusions can be extracted from Mapp, Weeks and Toscanino:
(1) there is a need to protect the fundamental principles of the Constitu-
tion; (2) human rights must be respected (especially those concerned
with due process, arbitrary detention and seizure); and (3) the need to
preserve constitutional principles and protect substantial human rights
requires enforcement of the exclusionary rule to limit unlawful police
actions. The courts should close their doors to the fruits of what has
been obtained in violation of the Constitution.

In 1992, the International Law Commission of the U.N. proposed to
the General Assembly to request a Consultive Opinion from the Interna-
tional Court of Justice on the issue of international abductions. That
opinion, still to come, would be helpful for defining what international
law is on these matters and for the correct interpretation of international
treaties.







