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cases, it seems apparent that, in the clear majority of close cases, “as Jus-
tice Kennedy votes, so votes the Court.” Justice Ginsburg continued in her
contrarian ways, swinging with the majority only 31.3% of the time.

The swing-vote tallies for the past eight Terms suggest that the Court
faces something of an ideological stand-off. The 1988 and 1989 Terms
were the last time that conservative coalitions possessed marked power
(deciding 76% and 64% of the swing-vote cases those years, respectively).
In 1990, power was almost evenly divided between conservative and lib-
eral coalitions, and in 1991, liberal coalitions held sway. Similarly, in
1994, liberal coalitions decided about 64% of the cases decided by a five-
member majority. Although conservative coalitions have controlled the
outcome of close cases in three of the past four Terms, conservative coali-
tions are prevailing less dramatically than they did in 1988 and 1989. In
short, while the current Court is conservative, the unsteady and apparently
diminishing power of conservative coalitions suggests that the Rehnquist
Court is unlikely to cut bold, new conservative ground in the near future.

Y. Category Analysis

With data now collected from eleven Terms, we can begin to analyze
the effectiveness of this Study’s categories in measuring liberal and con-
servative tendencies and trends. As might be expected, some categories
more clearly indicate the Court’s collective and individual predilections
than others. Some, although tending to divide the Court into lib-
eral/conservative blocs, may “change polarity,” depending on the specific
issues presented. For example, this Term’s First Amendment scores show
Justices Scalia and Thomas at the top—a liberal position by this Study’s
definitions, and a position not commonly occupied by these particular Jus-
tices. Conversely, Justice Breyer holds the bottom spot this Term, in con-
trast to second place last Term. Other categories, such as equal protection
claims, tend to be implicated in very few cases. This results in highly
volatile score movements from Term to Term because a single case may
account for many percentage points.

Factor analysis” provides one method for evaluating the ability of a
particular test, a category in the case of this Study, to measure a character-
istic or factor. By applying this method, we have determined that a pri-
mary factor may be extracted from the Study’s categories that accounts for
nearly 40% of the variance revealed by the data on Tables 1 through 9.
We interpret this factor as liberal/conservative bias because that is what

71. For more information regarding factor analysis, see Appendix B.
72. We employed a QMAX rotation to achieve this result. See infra note 91.
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this Study purports to measure. The categories load onto this primary fac-
tor as follows: :

Category Factor 1
Statutory Civil Rights 0.856
Criminal/State Party 0.847
Jurisdiction 0.765
Federalism 0.721
Civil/State Party 0.691
Criminal/Federal Party 0.604
First Amendment 0.340
Civil/Federal Party 0.080
Equal Protection -0.055
Variance 3.523
% Var. 0.391

According to this ranking, the Statutory Civil Rights category appears
to be our best differentiator of liberal/conservative leanings, while equal
protection is our poorest. A look at the data seems to confirm this result.
As previously discussed, equal protection claims are relatively rare and
produce volatile results.” In the Civil/Federal Party category, also a poor
differentiator, case scores tend to switch poles as executive administrations
change. Liberal administrations will bring different types of cases before
the Court than will conservative administrations and will garner the sup-
port of different Justices. For example, Chief Justice Rehnquist’s average
score was 74% under Republican administrations, but has fallen to 64%
since President Clinton took office. On the other hand, Justice Stevens av-
eraged 48% under the Republicans and 67% under President Clinton.”
First Amendment cases also tend toward pole swapping. If this Term’s
free speech issues had concerned flag burning, for example, rather than
abortion clinic demonstrations and government regulation, the scores
might have been nearly reversed.”

Category analysis, in short, suggests that the most reliable indicator of
actual ideology is the data collected on Table 7 (statutory civil rights), with
Tables 3 (state criminal cases), 8 (jurisdiction), 9 (federalism) and 1 (state
civil actions) providing the next most reliable data. Tables 4 (federal
criminal cases), 5 (First Amendment), 2 (federal civil actions) and 6 (equal
protection) provide the least reliable information. To the extent that the

73. See supra Chart 6.
74. See supra Table 2.
75. See supra Table 5.
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foregoing analysis is accurate, and Table 7 indeed gives the most reliable
information regarding the ideological leanings of individual Justices and
the court as a whole, the liberal movement shown on that table may be
more notable than the generally uniform (and undramatic) conservative
data evidenced on the remaining Tables.

V1. Frontier Analysis

Attempting to quantify the magnitude of a Justice’s liberal or conser-
vative tendencies and to identify trends in such tendencies over time is
challenging for a variety of reasons. One challenge already discussed is
that of choosing appropriate tests and assessing their validity. Another is
accounting for inconsistency in the nature of cases appealed to the Court
from one Term to the next and in the Court’s selection of which questions
it will decide. With varying parameters such as these, is there any mean-
ingful way to quantify, analyze, and compare the Justices’ inclinations?
One potentially useful method is frontier analysis,”® which focuses on the
Justices’ relative scores rather than their absolute scores. Boundaries or
“frontiers” are defined by the highest and lowest scores in each category
and each combination of categories. Each Justice is then evaluated relative
to the established frontier, itself adjustable to reflect each category’s im-
portance.

We present liberal and conservative frontier data for the Court in
Frontier Analysis Tables 1 through 4 below. Two versions of each frontier
are presented. In Tables 1 and 2 we constrain the weights allocated to each
category according to the factor analysis hierarchy described above.” In
other words, each Justice is allowed to “choose” the weights that produce
the highest frontier score for him or her, subject to the limitation that the
Criminal/State catagory can not receive more weight than the Statutory
Civil Rights category, Jurisdiction can not receive more weight than
Criminal/State, and so forth. Tables 3 and 4 apply no weighting con-
straints at all, allowing each Justice to “choose” those weights that present
him or her in the most conservative or liberal light possible. Each table
lists a “% of Frontier” score for each Justice. Those with a score of 100%
reach the frontier by employing the category weight distribution shown in
the category columns. Scores less than 100% indicate that the most con-
servative/liberal score the Justice could obtain with optimal weighting
places him or her the indicated percentage of the way toward the frontier.
In some cases, an optimal combination of weights may even place a Justice

76. For more information regarding frontier analysis, see Appendix B.
77. See supra text accompanying notes 71-75 and Appendix B.
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beyond the frontier. This condition is known as “superefficiency” and is
noted in the charts when present.

Frontier Charts 1 and 2 show the constrained scores of each Justice
over the course of this Study in graphical form. Because a black and white
line graph containing nine data series can be difficult to read, we have dis-
played lines for only Justice Rehnquist, who dominates the conservative
frontier during most Terms, and Justice Stevens, who usually dominates
the liberal frontier. Markers without lines represent the remaining Justices.
Near the bottom of each chart is an indication of new Justices replacing
outgoing Justices on the Court. Although former Justices’ scores are not
indicated, they contributed to frontier determination during Terms in which
they sat on the Court. Frontier Charts 3 and 4 show each Justice’s range of
frontier scores during the course of this Study. They are easier to read than
the line graphs and give a clearer picture of the Justices’ relative positions
overall.

The Charts reveal several interesting trends. Frontier Chart 1 shows
Justice Thomas making a superefficient conservative “splash” during his
first Term on the Court, then seftling in around the frontier thereafter.
Frontier Chart 2 shows clear and growing domination of the liberal frontier
by Justice Stevens. This chart also provides evidence that Justice Souter’s
reputation as the “stealth justice” may be justified.”” Beginning his tenure
on the Court in 1990 with a liberal frontier score of just 53%, Justice
Souter subsequently registered scores of 74%, 79%, 88%, 96%, and 100%
prior to backing off to 85% in the 1996 Term.

Frontier Chart 3 shows that Chief Justice Rehnquist and Justices
Kennedy, Scalia, O’Connor, and Thomas have all reached the conservative
frontier at some point during the Study. In fact, the Chief Justice has never
dropped below it, i.e., he has demonstrated conservative super-efficiency
each Term. Frontier Chart 4 clearly displays Justice Stevens’ super-
efficient liberal tendencies. In fact, he so dominates the liberal frontier
that only two other Justices, Breyer and Souter, have managed to touch the
frontier. Justice Ginsburg is alone in reaching neither the liberal nor the
conservative frontiers during her four Terms on the Court.

78. See, e.g., Souter’s Recent Turn to Left Makes Him Justice to Watch on Supreme Court,
BOSTON GLORE, July 11, 1993, at Al11. The article stated: “In his first term, ke wrote so little he
was nicknamed the ‘stealth justice.” Last term, he was lumped into a trio of moderate conserva-
tives. Now, in the term just ended, Supreme Court Justice David Souter is the surprise of most
high-court prognosticators for displaying increasingly liberal tendencies.” Id.
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Conclusion

The 1996 Term, overall, reflects consolidation—rather than expan-
sion—of the current Court’s conservatism. Although the Court continues
to vote in a conservative manner on most of the Data Tables comprising
this Study, the Court’s actions (with the possible exception of its atypical
and marked rejection of First Amendment claims) are neither dramatic nor
surprising. The surprisingly “conservative” failure of First Amendment
claims this Term, moreover, may well be due to cross-cutting ideological
issues in the decided cases—not to substantive rejection of liberal free
speech norms.” Moreover, Data Table 2 (where the most politically lib-
eral members of the Court have taken the lead in supporting the federal
government) and Data Table 7 (where those same Justices have cast con-
sistently liberal votes in favor of statutory civil rights claims) suggest that
liberal forces on the Court are not quiescent. That reality is underscored
by Data Table 10, which shows, once again, that whichever ideological
wing catches Justice Kennedy obtains the right to decide the Nation’s most
controversial cases. The ideology of the Rehnquist Court, in sum, is ma-
ture and ripe for change. The next replacements on the Court will either
energize the Court’s extant, but somewhat quiescent, conservatism, or tip
the balance of power in favor of an already established liberal wing.

79. See supra text accompanying note 58.
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APPENDIX A

1. The Universe of Cases

The only cases included in the database are those 1996 Term cases
decided by full opinion. Decisions on motions have been excluded even if
accompanied by an opinion. Cases handled by summary disposition are
included only if they are accompanied by a full opinion of the Court and
not if the only opinion is a dissent. Cases decided by a four-four vote re-
sulting in affirmance without written opinion have been excluded. Both
signed and unsigned per curiam opinions are considered full opinions if
they set forth reasons in a more than perfunctory manner. Cases not fitting
within any of these categories are not included in the database for any of
the tables.

2. Cases Classified as Civil or Criminal

The classification of cases as civil or criminal follows commonly un-
derstood definitions. Generally, the nature of the case is clearly identified
in the opinion. Only occasionally does a case pose a problem of classifi-
cation. No cases in 1996 raised such a question.

3.  Cases Classified by Nature of the Parties—Data Tables 1 through 4

Cases are included on Data Tables 1 through 4 only if governmental
and private entities appear as opposing parties. This is necessarily true of
criminal cases. Civil cases are excluded from these tables if they do not
satisfy this criterion. The governmental entity might be the United States
government or one of its agencies or officials, or, with respect to a state
government, one of its political subdivisions. A suit against a government
official in a personal capacity is included if that official is represented by
government attorneys, or if the interests of the government are otherwise
clearly implicated. In instances of multiple parties, a civil case is excluded
if governmental entities appear on both sides of the controversy. If both a
state and a federal entity are parties to the same suit on the same side with
only private parties on the other, the case is included on Data Tables 1 and
2. A case is included more than once on the same table if it raises two or
more distinct issues affecting the outcome of the case and the issues are re-
solved by different voting alignments.

4. Classification by Nature of the Issue—Data Tables 5 through 9

A case is included in each category of Data Tables 5 through 9 for
which it raises a relevant issue that is addressed by written opinion. One
case may thus be included on two or more tables. A case is also included



110 HASTINGS CONSTITUTIONAL LAW QUARTERLY [Vol. 25:35

more than once on the same table if it raises two or more distinct issues in
the category affecting the disposition of the case and the issues are re-
solved by different voting alignments. A case is not included on a table if
an issue raised by one of the litigants is not addressed in any opinion.

Identification of First Amendment and equal protection issues poses
no special problem since the nature of each claim is expressly identified in
the opinion. Issues of freedom of speech, press, association, and free exer-
cise of religion are included. However, Establishment Clause cases are ex-
cluded since one party’s claim of religious establishment is often made
against another party’s claim of free exercise or some other individual
right, thus blurring the issue of individual rights.

The statutory civil rights issues included on Data Table 7 are limited
to those invoking the Civil Rights Act of 1964, the Voting Rights Act of
1965, and other civil rights statutes expressly barring discrimination on the
basis of race, color, national origin, sex, religion, age, or physical handi-
cap. Actions brought under 42 U.S.C. § 1983 are included if the substan-
tive right asserted is based on a federal statute, or if the issue involves the
application of 42 U.S.C. § 1983 to the case at hand. However, 42 U.S.C. §
1983 actions are excluded if the substantive right asserted is based on the
United States Constitution and the issue relates to that constitutional right.
The purpose of this exclusion is to preserve the distinction between con-
stitutional and non-constitutional claims.

For Data Table 8, jurisdictional questions are defined to include not
only jurisdiction per se, but also standing, mootness, ripeness, abstention,
equitable discretion, and justiciability. Jurisdictional questions are ex-
cluded if neither party challenges jurisdiction and no member of the Court
dissents on the question, even though the Court may comment on its juris-
diction.

The federalism cases on Data Table 9 are limited to those cases in
which there were issues raised by conflicting actions of federal and state or
local governments. Common examples of these issues are preemption, in-
tergovernmental immunities, application of the Tenth and Eleventh
Amendments as a limit on federal government action, and federal court
interference with state court activities (other than review of state court de-
cisions). Issues of “horizontal” federalism or interstate relationships, such
as those raised by the dormant Commerce Clause or the Privileges and
Immunities Clause, are excluded from the Table,

5. The Swing Vote Cases

Data Table 10 includes all cases where the outcome turns on a single
vote. This category also includes five-four decisions and four-three deci-
sions, if any, as well as five-three and four-two decisions that reverse a
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lower court decision. Affirmances by a vote of five-three or four-two are
not included because a shift of one vote from the majority to the minority
position would still result in affirmance by a tie vote. A case is included
more than once in the table if it raises two or more distinct issues affecting
the disposition of the case and the issues are resolved by different voting
alignments.
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APPENDIX B

Study Methodology

This Study seeks to quantify three characteristics of Supreme Court
voting behavior: voting trends, mean voting percentages, and relationships
among the Justices’ voting patterns. We analyze these characteristics both
for the Court as a whole and for individual Justices.*® The following sec-
tions explain the statistical methods employed in this Study and how test
results should be interpreted.

A. Scores

Each score in this Study is simply the percentage of times a Justice
voted in favor of the party or claim specified by the category. Some cate-
gories contain fewer samples than others, resulting in coarser score incre-
ments.

B. Predictive Modeling

Data in this project were fit into an Auto Regressive Integrated Mov-
ing Average (ARIMA) forecasting model.®! This model is useful in cir-
cumstances where, as in this Study, a single variable (a Justice’s score) is
to be forecast based only on its present and prior values with no other ex-
planatory yariables. ARIMA modeling is most easily explained by starting
in the middle of the acronym:

Integrated: This refers to a differencing process which op-
erates in a manner similar to differentiation of a
continuous function in calculus. The goal is
simply to remove trend from the time series data
by subtracting each score in the time series from
the next score in the series. The resulting differ-
ences form a new time series. This operation
may be repeated successively until a trendless or
“stationary” series results. Our model employs
only one differencing operation.

80. Our ability to analyze newer Justices’ voting patterns may be restricted or precluded in
some instances due to insufficient data.

81. ARIMA computer modeling was accomplished using MINITAB® statistical software
withp=1,d =1, and q = 1. For more information regarding the ARIMA (p,d,q) model, see
PETER KENNEDY, A GUIDE TO ECONOMETRICS 248-49 (1992).
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Auto-Regression:  Once the series has been made stationary, an
auto-regressive parameter may be determined.®
This parameter seeks to relate each data point in
the stationary series to the data point immedi-
ately preceding it through multiplication. That
is:

X, =AX,,

where X, is the value of the data series at point ¢,
A is the auto regressive parameter, and X, ; is
the value of the data series point immediately
preceding X,. Because we are dealing with a se-
ries of data points, however, a single parameter
will almost never precisely produce the relation-
ship just described for all data point pairs. Some
error is inevitable. However, we therefore seeck
to determine that parameter which produces the
least total error when applied to the entire se-
ries.®

Moving Average: A second parameter is determined that relates
the value of each series element X; to the error
between the estimated value and the actual value
of the previous element X% Thatis:

X =-BX;1

where -B is the Moving Average parameter, The
value of this parameter is also optimized to
minimize its total error when applied to the se-
ries.

82. Many statistical models employ more than one autoregressive parameter due to various
properties of the data series. Our data series produces the most the most accurate forecasts with
single-parameter (first order) AR and MA models.

83. This is accomplished by applying least squares estimation, i.e., the parameter is chosen
such that the sum of the squared errors is minimized.

84, Although this operation may not seem as intuitive as the antoregression operation, it
may help to think of the error terms as “‘shocks’ that initially set the process in motion and con-
tinue to keep it in motion thereafter.” JOHN C. HOFF, A PRACTICAL GUIDE TO BOX-JENKINS .
FORECASTING 50 (1983).
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Synthesis: The previous operations are combined into the
equation:

X, =Ax.-Bx. 1+ E,

where E, represents the residual error remaining
between the calculated and actual values of X,.
This final equation is used to predict the score
for the following Term.

C. Mean Testing

We use a “student’s ¢ test” to determine whether this Term’s score
(X2), departs in a statistically significant manner from the mean of all pre-
vious Terms’ scores (X;). Essentially, we treat these two numbers as the
means of two independent samples drawn from the universe of all scores in
the category.®® We hypothesize that X; is also the true mean of the popula-
tion , and we set up this hypothesis (the “null” hypothesis) and its corre-
sponding alternative hypothesis as follows:

+85

H,p=X; The “null” hypothesis, i.e., X, does not signifi-
cantly shift it from its previous value on the real
number line. Therefore, the two samples are sta-

. tistically equivalent.

Hyp#X; The alternative hypothesis, i.e., X, significantly
shifts p from its previous value on the real num-
ber line. Therefore, the two samples are not sta-
tistically equivalent.

We then set out to prove the alternative hypothesis, within a certain
confidence interval,¥’ by rejecting the null hypothesis.® This is accom-
plished by calculating the following statistic:

85. For a practical perspective on this procedure, see DAVID S. MOORE & GEORGE P.
MCCABE, INTRODUCTICN TO THE PRACTICE OF STATISTICS 500-18 (1993). See also CRAIG AND
HOGG, supra note 42.

86. This approach introduces potential bias problems due to non-random sampling, small
samples, and dissimilar sample standard deviations. Nevertheless, we use the test to impose some
measure of discipline in analyzing the available data. _

87. We have selected a confidence interval of 95%. Because this is a two-tailed test Xz may
shift |1 in either a positive or negative direction, ot = .025.

88. A full description of the logic behind this seemingly convoluted procedure is beyond the
scope of this article. However, its purpose is to control Type I (or alpha) error. For a complete
explanation, see MOORE & MCCABE, supra note 85.
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Equation : . x_z‘ll
shin

The result of this equation (¢} is compared to the entry on a #-
distribution table corresponding to the confidence interval desired (cf) and
the appropriate number of degrees of freedom (n-k).¥ If the absolute value
of ¢ is greater than the table entry, H, is rejected, and we say that the Jus-
tice has shown a statistically significant change in voting behavior this
Term,

D. Correlation

Relationships between two Justices’ voting records may be mapped
over a two-dimensional Cartesian plane as in Figures 1 and 2. Figure 1
shows a high degree of positive correlation (R?=0.7921) between the vot-
ing percentages of the Chief Justice and Justice Scalia for the Equal Pro-
tection category. The points all fali close to an upward sloping line. On
the other hand, Figure 2 shows that the voting percentages of the Chief
Justice and Justice Stevens show only a very weak, negative correlation
(R%=0.0473). The points are widely scattered about a downward sloping
line. Statistically significant correlations between and among Justices’
Term-to-Term voting patterns are shown in Regression Tables 1 through
10. The first number in each pair is the Pearson correlation coefficient.
The second number is an R? statistic.”® Notice that Justices, such as Justice
Breyer, for whom we have few data points, are especially likely to show
high Pearson coefficients, but low R? statistics. The latter is a more reli-
able measure of the actual level of correlation.

89. Kk = the number of parameters being tested. Here, L& is the only hypothesized parameter,
sok=1,

90, The r? statistic is an estimate of 2, the true measure of correlation between the depend-
ant variable and its independent counterpart(s). The “adjusted” 12 value in the tables is a result of
the computer’s attempts to filter out any bias in the original 12 resuit.-
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Figure 2

The correlation measured is in the Term-to-Term movement of Jus-
tices’ scores. A high correlation between two Justices does not mean that
they necessarily vote together often. It simply means that their scores tend
to move up and down together from one Term to another. Also note that
correlation in no way implies causation.

E. Factor Analysis

Factor analysis has long been used by psychologists who attempt to
identify characteristics of personality or intelligence by using batteries of
tests. Their challenge has been to develop tests that validly measure the
characteristics of interest. This Study similarly attempts to measure the
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Justices’ liberal and conservative leanings by “testing” their disposition of
certain types of cases.

We performed a factor analysis of the Study categories using Minitab
software from Minitab, Inc. The factor loadings presented were obtained
by applying a QMAX rotation to the data. A full description of the theory
and mathematics underlying factor analysis is beyond the scope of this ap-
pendix, but several books on the subject provide reasonably simple expla-
nations of this complex process.”’

F. Frontier Analysis

Frontier analysis can probably best be described with an example.
Suppose four individuals are competing for the title of “world’s greatest
athlete.” Their scores in two events are listed in the following table:

Croquet Marbles
Alan 9 2
Betty 7 7
Chuck 4 5
Debbie 3 8

Alan’s agent would argue that the title should go to the best croquet
player, while Debbie’s agent would argue that the best marbles player
should win. Betty’s agent would argue that each sport should receive
equal weight. To see why, weight each of the scores above by 50% and
add each athlete’s resulting scores together. Alan would score (9 x 0.5) +
(2 x 0.5) = 5.5. Betty would score (7 x 0.5) + (7 x 0.5) = 7. Chuck’s score
would be 4.5, and Debbie’s score would be 5.5. The situation is presented
graphically in the following figure:

91. See generally DENNIS CHILD, THE ESSENTIALS OF FACTOR ANALYSIS (2d ed. 1990);
PAUL KLINE, AN ESSAY GUIDE TO FACTOR ANALYSIS (1994).
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A, B, C, and D represent the athletes. The solid line connecting A, B,
and D represents the athletic frontier, i.e., the boundary beyond which no
athlete has performed regardless of the relative weights assigned to mar-
bles and croquet. A, B, and D are located at 100% of the frontier. Moreo-
ver, B can be said to be super-efficient to the extent it lies beyond the line
AD connecting the two points adjacent to it on the frontier. A and D are
also super-efficient to the extent they lie beyond lines (not shown) con-
necting B with the points at which the frontier meets each axis. C falls
short of the frontier regardless of the weights assigned to marbles and cro-
quet. However, an optimal set of weights may be selected such that C
“looks his best,” i.e., he comes closest to reaching the frontier.

The same concept can be applied to the Court to determine which
Justice is “most conservative” or “most liberal.” However, instead of two
dimensions (croquet and marbles), the Court analysis includes nine dimen-
sions (all Study categories except Swing Votes). Although human minds
have difficulty envisioning nine dimensions, computers can handle the re-
quired calculations with ease. We performed our analysis using Microsoft
Excel’s solver feature. Although the formulas and procedures involved are
straightforward, a complete description of them is beyond the scope of this
appendix.’

¢ For more information on frontier analysis, see DONALD L. ADOLPHSON, MANAGER'S
TOOLKIT; MANAGERIAL SPREADSHEET ANALYSIS [to be published 1998].



