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taught peaceable techniques for defusing violence, responsible
serving practices to reduce drunkenness, and other measures.””
During the project, assaults were reduced to less than half of previous
levels, but returned to normal when the project’s funding ended and
ordinary policing techniques returned.”” The community engagement
~ including civilian responsibility for prevention and non-adversarial
violence reduction interventions — proved quite effective for general
deterrence and incapacitation goals.

Although Rocksprings’ gang violence is certainly a different
problem than bar brawls, the concept of widespread community
peacekeeping training and interventions could be transferred to
communities being overtaken by gang violence. In its very persistence
and growth, gang crime reminds us of the human search for belonging
and community. The gang is itself a community, albeit often a
frightening, lawbreaking, violent, community. More importantly,
gang violence is perhaps the most disturbing and frightening in our
society today.”™ Applying restorative justice principles to entrenched
gang violence is using a hard case to put forth a bold version of
restorative justice. Even if restorative justice conferences are not
suitable for homicides, the majority of identified gang members are
responsible for relatively less serious criminal activity. Using
restorative justice to address injuries caused by gang members could
help restorative justice to redirect criminal and juvenile justice policy,
not just become the less punitive alternative for the most privileged,
least frightening, offenders.”

Even if we can begin to imagine a restorative justice approach to
gang violence in Rocksprings, can we imagine such an approach
within constitutional principles?

128. Id
129. Id.

130. Criminologist Jerome Miller points out that “[p]oliticians and human-service
professionals alike periodically call the public’s attention to this ostensibly more unfeeling,
cold, and dangerous young offender who now stalks our streets.” JEROME MILLER,
SEARCH AND DESTROY: AFRICAN-AMERICAN MALES IN THE CRIMINAL JUSTICE
SYSTEM 37-38 (1996); see also Howarth, Representing Black Male Innocence, supra note
42, at 112 (discussing widespread image of gang members as ‘new breed’ of amoral
animal).

131. See Brown, supra note 7, at 1282-85; Delgado, supra note 36, at 767-68; Tracy,
supra note 124 (arguing for transformative restorative justice, not peripheral alternative
programs).
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V. A Restorative Constitution

What would a Restorative Constitution look like? Is it possible
for our Constitution to offer the protection of restoration? As John
Braithwaite counsels, “If we take restorative justice seriously, it...
means transformed foundations of criminal jurisprudence and of our
notions of freedom, democracy, and community.” Does our
Constitution permit this transformation? Restorative justice
principles are assumed by most United States observers to raise
substantial and perhaps insurmountable constitutional concerns.™
Any such accommodation requires breaking down the severely
individualistic, oppositional mode of constitutional criminal
procedural protection. The constitutionalized adversary system
would have to become the constitutionalized restorative system. A
Restorative Constitution would mean fundamental restructuring of
constitutional frameworks for the roles of the offender, the victim,
and the community consistent with restorative justice principles.

A. The Accused: Restorative Liberty of Accountability

The looming problem with a Restorative Constitution is the
potential loss of constitutional protections for the accused. Those
constitutional protections operate within the adversary system,
protecting the accused from the most powerful adversary, the state.
The constitutional protections fall within two main categories, the
right to equal treatment, and the right to liberty-based procedural
fairness. Restorative justice implicates both.

1. Equality

The state today is supposed to provide some protection against
private bias.”* Any system of justice that allows individual victims to
control the response to their injuries invites enormous differences in
punishment for apparently identical criminal behavior.  The
inconsistency of individualized justice raises Eighth Amendment
proportionality™ and Fourteenth Amendment equal protection™

132. Braithwaite, supra note 12, at 2.

133. E.g., Brown, supra note 7, at 1288-92; Delgado, supra note 36, especially at 760.

134. E.g, Brown, supra note 7, at 1288; Delgado, supra note 36, at 759-60.

135. See Harmelin v. Michigan, 501 U.S. 957, 1001 (1991) (plurality opinion) (holding
that the Eighth Amendment forbids extreme sentences that are “grossly disproportionate”
to the crime).

136. See Williams v. Illinois, 399 U.S. 235 (1970) (holding that extending prison
sentence of convicted criminal unable to pay fine violates the Equal Protection Clause).
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concerns. We can also easily understand that restorative justice could
yield to or even expand ever-present racial, class, or other types of
biases.”” Under a regimen of restorative justice conferences, for
example, different offenders who have committed acts that would be
classified as the same crime can receive very different responses and
demands from the victims. Given that racial and class-based
inequality in the criminal justice system is one motivation for a turn
toward restorative justice, questions about the potential inequalities
of restorative justice require a strong answer.

One answer is that robust equality should take account of
differences in the circumstances of criminal offenses.® The impact of
criminal behavior-the injury caused—can be vastly different even for
acts constituting the same criminal offense. Equality based on
identical punishment for identical offenses rests on the fiction that
any aggravated assault reflects the same culpability or causes identical
harm, or that every three-year prison sentence imposes identical
hardship.” Certainly, too, even the most rigid systems of determinate
sentencing, for example, are easily understood to embody class- and
race-based biases of the legislators or prosecutors; the gross
disparities in sentences between crack and powder cocaine famously
exemply blatant inequality embedded in apparently neutral rules."
Ultimately, though, the only way to ensure that the informal
community mechanisms of restorative justice do not re-create or even
magnify private biases is to provide oversight of their results.
Records must be maintained, and individual agreed-upon atonement
activities would need to be rejected if they are unusually onerous. In
setting up restorative justice processes, the state has an obligation to

137. See, e.g., Delgado, supra note 36, at 767-68. Victims privileged by class or race, for
example, could impose elevated demands, especially on offenders without those privileged
identities.

138, See, e.g., MICHAEL TONRY, SENTENCING MATTERS 13-16 (1996).

139. Martin Wright makes this point, but in a way that arguably reflects class- or race-
bias, an easy failing when attempting to compare and contrast the relative hardship to
differently situated offenders of identical sentences. See MARTIN WRIGHT, RESTORING
RESPECT FOR JUSTICE: A SYMPOSIUM 147 (1999); see also Delgado, supra note 36
(warning about such bias).

140. See, e.g., Angela J. Davis, Prosecution and Race: The Power and Privilege of
Discretion, 67 FORDHAM. L. REV. 13 (1998); Richard Dvorak, Cracking the Code: ‘De-
Coding” Colorblind Slurs During the Congressional Crack Cocaine Debates, 5 MICH. J.
RACE & LAW 611 (2000); see generally BRAITHWAITE, supra note 99, at 60 (“[E]ven
though the policy of just deserts is based on equal punishment for equal wrongs and
republicanism is not, it is republicanism that in practice can deliver more egalitarian
punishment practices. Because just deserts tend to be successfully imposed on the poor
and unsuccessfully on the rich. . .”).
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enforce protections against gross disproportionality or ratification of
personal prejudice.” In the same way that ordinary retributive
criminal sanctions provide a backdrop for motivating an offender to
engage in restorative justice programs,'” ordinary governmental
guarantees of equal protection should be fully applicable to vitiate
any restorative justice proceeding infected by gross disproportionality
or identified bias.'”

2. Liberty

The Constitution invites and at least partially enables the
accused to take on the role of adversary against the state, but it needs
fundamental reorientation to require or even support the role of
making amends. In its emphasis on an offender making amends to his
or her victim, restorative justice assumes that the offender is guilty.
Thus, restorative justice programs generally should not be used when
guilt is at issue. Most criminal defendants, however, plead guilty to
something.'

Consider the person who is in fact guilty of the charges against
him or her. What does the Constitution offer that person? The
accused’s constitutional rights are the rights to resist the efforts of the

141. For a description of research needed to investigate bias in restorative justice
programs, see Mara F. Schiff, Restorative Justice Interventions for Juvenile Offenders: A
Research Agenda for the Next Decade, 1 WEST. CRIMINOL. REV. 1, 11 (1998) [online at
<http:/fwcr.sonoma.edu/vinl/vinl.html>(visited Nov. 23, 2000)]; see also Delgado, supra
note 36, at 774 (urging critical oversight of restorative justice projects to reduce bias); see
generally Luke McNamara, Appellate Court Scrutiny of Circle Sentencing, 27 MANITOBA
L. J. 209 (2000) (describing Canadian appellate review of restorative justice circles).

142. See, e.g., BRAITHWAITE, supra note 99, at 81 (“[I]t would not serve the objective
of parsimonious punishment to abolish imprisonment altogether as a sentence for assault.
.. .[A] consequence of throwing away the big stick is that middle-sized sticks would be
used more often.”); id. (“[C]redible criminal enforcement capability strengthens the hand
of communitarian crime control; it does not supplant it.”).

143. Braithwaite acknowledges, “[w]hile it is a myth that centralized state law enabled
greater consistency and lesser partiality than community-based restorative justice, it is true
that abuse of power always was and still is common in community justice.... [S]tate
oversight of restorative justice in the community can be a check on abuse of rights in local
programs. ...” Id at334.

144, The vast majority of criminal cases are plea-bargained, through formal or
informal negotiations within the constraints of the legal system. See Fisher, supra note
199; King, supra note 119, at 141. In other words, to protect themselves, criminal
defendants admit wrong-doing, waiving many of their constitutional rights. The
constitutional rights become, thereby, bargaining chips, in an individual’s fight against the
state (the community). This suggests that the vast majority of criminal cases could be
appropriate for restorative justice, even if limited to cases in which criminal defendants
admit guilt.
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state to deprive him or her of liberty.” The constitutional procedural
protections in a very real sense offer the accused the opportunity to
try to avoid responsibility.

Under our current procedures, the accused is defensive and
isolated. From the moment of being charged by “the People,” the
accused is granted defensive rights in an adversarial relationship
against the community. Our current criminal and juvenile justice
systems allow great integrity, resistance, and isolation. The right to
remain silent,® the due process right to be acquitted unless found
guilty beyond a reasonable doubt,' and the panoply of constitutional
criminal protections are extreme manifestations of the right to be left
alone. The accused’s liberty is understood as the negative freedom
not to be controlled by the state.

The Constitution is defensive, creating a protective shield around
an individual. In that sense, the autonomy values of the individual are
well-protected. The accused criminal is solitary, responsible only to
himself or herself. Even Gary Gilmore’s mother had no standing to
challenge Utah’s execution of him, to which he submitted voluntarily,
because she was a stranger to the proceedings.® The criminal
defendant is the hyper-rugged individualist, although, ironically, the
flesh and blood person is easily obscured behind the rampant
individualism of universally-held individual rights.

The accused can stand apart, distant from the process as he or
she is being expelled from the community. Our ordinary criminal
procedures push suspects into the freedom that comes from being
forced into isolation in the name of individual rights. The rights of
juveniles as currently understood render them especially isolated,
adjudicated in private and secret proceedings. Accountability to the
victim and to the harmed communities is directly contrary to the
privacy—and isolation—of current juvenile processes.

The isolated trickster of current -constitutional criminal
procedure is not the only concept of an autonomous person we can
imagine. Strip away entrenched concepts of the accused’s
constitutional protections lying primarily in the opportunity to

145. On this negative liberty of dominant constitutional interpretation, see, e.g., Susan
Bandes, The Negative Constitution: A Critique, 88 MICH. L. REV. 2271 (1990); David
Currie, Positive and Negative Constitutional Rights, 53 U. CHI. L. REV. 864 (1986); ROBIN
WEST, PROGRESSIVE CONSTITUTIONALISM 109-10 (1994).

146. See Miranda v. Arizona, 384 U.S. 436 (1966).

147. See e.g., In re Winship, 397 U.S. 358 (1970) (applying the due process requirement
of proof beyond a reasonable doubt to juvenile delinquency adjudications).

148. See Ann Althouse, Standing in Fluffy Slippers, 77 VA. L. REV. 1177 (1991).
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attempt to avoid responsibility.

The tired concept of autonomous individuals fundamentally
needing and seeking a state of separation from others ignores the
equally central human goal of being connected. Feminist scholars,
including, most prominently in the legal academy, Robin West, offer
the central insight that perhaps a human struggle to be in relationship
is as great a need for full personhood as the liberal concept of the
right to be left alone.” To be fully human is to be in relationship.
We are trying to be connected. Perhaps in the context of wrongdoing,
being connected is being accountable.

What would restorative liberty look like? The fundamental
fairness principle of due process could be understood to be the
fundamental fairness of not isolating the accused from the
community, but instead offering the chance to be held responsible
and to make amends. Any meaningful restorative justice process
engages the offender instead of expelling him or her. In many ways,
the individual accused loses the right to isolation, but instead is
compelled into accountability to his or her victim and community.
This can be deeply invasive and demanding. But it is the kind of
demand we make of people with whom we have some sort of
relationship. It is the kind of demand that we make of ourselves.
Belonging in a community means some amount of acknowledgement
and even respect for others.” Personhood means being responsible to
the community in which one lives. Autonomy need not mean being
alone.” Being responsible to others for one’s own actions is a crucial
part of autonomy.” Being responsible is part of growing up.*®

149. Robin West, Jurisprudence and Gender, 55 U. CHL. L. REV. 1, 28 (1988)
(“Women’s concept of value revolves not around the axis of autonomy, individuality,
justice and rights, as does men’s, but instead around the axis of intimacy, nurturance,
community, responsibility and care.”); see generally ROBIN WEST, CARING FOR JUSTICE
(1997).

150. See Cohen, supra note 16, at 1012 (“Respect for others would seem to require that
when an offender has hurt someone, she should apologize to the extent that she feels at
fault.”).

151. See, e.g, GRACE CLEMENT, CARE, AUTONOMY, AND JUSTICE (1996).
“[A]utonomy cannot be achieved individually. In fact, we learn to become autonomous,
and we learn this competency not through isolation from others, but through relationships
with others. An individual’s autonomy is nurtured through the care of others.” Id. at 24.

152. “In taking responsibility for one’s decisions, one is autonomous.” Id.; see also
Cohen, supra note 16, at 1021. “Within many religious and ethical systems, offering an
apology for one’s wrongdoing is an important part of moral behavior, as is forgiving those
who have caused offense.” Id. (footnote omitted).

153. Cf. Cohen, supra note 16, at 1010 (noting that attorneys rarely counsel their
clients to apologize, but “[i]Jf apology is often in the best interest of children, could it often
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When something has gone wrong, when we have failed, when we
have injured someone else, suppressing that is a sign of bad mental,
emotional, and moral health. But the constitutional protections of
the criminal adversary system offer the defendant denial and
suppression. We might prefer community and accountability to
isolation and denial.”™ 1Is there any such thing as liberty in the
protection of being held accountable? In a sense, it is the liberty
interest in being respected. It is the liberty interest in being seen, and
recognized as ourselves. It is the liberty interest in being understood
to be a member of the community.™

Although this vision of the liberty in relationship, responsibility
and restoration is utterly contrary to current constitutional criminal
procedures, our Constitution provides several potential sources for its
support. Perhaps restorative justice requires a re-emphasis on the
meaning and primacy of the first three words of the Constitution,
“We, the People,” as articulating a group identity and commitment to
community that is the foundation of all that follows. The republican
foundations of our constitution—especially the republican emphasis on
engaged deliberation—support the Restorative Constitution.” Almost
hidden behind the prominent isolated and individualistic defensive
rights of constitutional criminal procedure are several significant
guarantees of connection between the accused and his or her
community, including the Fifth Amendment right to indictment by a
Grand Jury for capital or infamous crimes and the Sixth Amendment
rights to a public trial and an impartial jury. Interestingly, by its
literal language the Sixth Amendment Confrontation Clause
guarantees the right of an accused “to be confronted with the
witnesses against him,” language that in some ways suggests the
confrontation with the victim that is the heart of restorative justice
conferences."”’

be in the best interest of adults?”).

154. Cf. Cohen, supra note 16, at 1022 (stating that the “spiritual and psychological
benefits [of apologizing] may be central to a client’s well-being, especially in the long run”
(footnote omitted)).

155. Cf. Currie, supra note 145, at 867-68 (discussing arguments for defining positive
liberty); WEST, supra note 145, at 149-51 (promoting First Amendment protection of
communication, not expression, as protecting commuasity, not individual values).

156. See BRAITHWAITE & PETTIT, supra note 27; BRAITHWAITE, supra note 99, at 57-
85.

157. U.S. CONsT. amend VI. One of the most significant modern aspects of the
Confrontation Clause is the right of the accused to confront his or her accusers through
cross-examination. See, e.g., Davis v. Alaska, 415 U.S. 308 (1974). But the language of the
Sixth Amendment is focused more clearly on the witness confronting the defendant, not
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Liberty-based concepts of personhood and individuation might
also provide some way to recognize the potential freedom and liberty
in being personally accountable, and challenged to offer redress, in
the service of community. In contrast to the constitutional criminal
protections that permit the accused to remain and hidden and
removed, the Eighth Amendment requirement of individualized
consideration of a capital defendant prior to imposition of a death
sentence™ promotes an unusually prominent and robust concept of
the personhood of the criminal defendant. In Woodson v. North
Carolina,”” the Court held that North Carolina’s mandatory capital
sentencing scheme violated the Eighth Amendment in part because
of “its failure to allow the particularized consideration of relevant
aspects of the character and record of each convicted defendant
before the imposition upon him of a sentence of death.”® Woodson
thus stands as a monument against faceless, undifferentiated
defendants.

But the Woodson principle of individuation is recognized in the
context of a capital defendant’s right to be presented as a full human
being in order to convince a jury to spare his life. My argument
moves in the opposite direction. Is there an interest of an accused in
being considered as a full human being for reasons other than to
reduce punishment? Is it possible to conceive of protecting
personhood by holding a criminal defendant accountable? Is it an
aspect of liberty to be held accountable for the injuries one inflicts,
rather than to be removed from the community? Conceiving of such
a liberty interest is almost, but not quite, impossible. Developing that
conception of liberty will be the key to making the Restorative

the defendant challenging the witness.
158. See Woodson v. North Carolina, 428 U.S. 280 (1976).
159. Id.

160. Id. at 303. “A process that accords no significance to relevant facets of the
character and record of the individual offender or the circumstances of the particular
offense excludes from consideration in fixing the ultimate punishment of death the
possibility of compassionate or mitigating factors stemming from the diverse frailties of
humankind. It treats all persons convicted of a designated offense not as uniquely
individual human beings, but as members of a faceless, undifferentiated mass to be
subjected to the blind infliction of the penalty of death.” Id. at 304. In Lockett v. Ohio,
438 U.S. 586 (1978), following Woodson, the Court held, “the concept of individualized
sentencing in criminal cases generally, although not constitutionally required, has long
been accepted in the country.” Id. at 602. “[W]here sentencing discretion is granted, it
generally has been agreed that the sentencing judge’s ‘possession of the fullest information
possible concerning the defendant’s life and characteristics’ is ‘[h]ighly relevant—if not
essentinl—{to the] selection of an appropriate sentence....” Id. at 602-03 (quoting
Williams v. New York, 337 U.S. 241, 247 (1949)).
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Constitution real.

B. The Victim: Given a Restorative Voice

A crime is a public wrong, which is understood to mean that the
victim has no formal place in criminal law. The Constitution as
currently conceived offers nothing to the victim of crime. The
interests of the community, including the victim, are represented by
the state, or “The People.”

The Restorative Constitution could draw on the work of
theorists who argue for a Constitution of affirmative duties, including
the duty to protect individuals not just from the harms inflicted by the
state, but also from harms inflicted by private entities.” In the
criminal adversary system, rights of victims are non-existent in part
because they are directly opposed to the constitutionally-protected
rights of the criminal defendant, and in part because the victim is
legally a stranger to the proceedings.

A restorative process in which the offender and the victim are
not completely or finally in opposition permits the victim a role and
authority without necessarily diminishing the rights of the offender.
Indeed, restorative justice processes can be understood as a
collaboration between the victim and the offender and their
respective supporters. In this context, acknowledging the interests of
the victim strengthens rather than hurts the offender.

The structure of an adversarial contest between the state and an
accused requires that the victim be an outsider to the process.
Communitarian and relational goals suggest that leaving the victim at
the periphery is a serious weakness of our adversarial criminal justice
system, that the community should take seriously the injury to the
victim, and that the state should not completely appropriate the
injury for societal goals. Restorative justice programs delegate
substantial authority to the victim to propose conditions by which the
offender may make amends. Of course, any delegation of authority to
victims to impose sanctions runs counter to our deeply held concepts
of the value of “neutral,” disengaged decisionmakers.'” The tradition
of neutral, professional decisionmakers is especially entrenched in
juvenile courts, where judges, not juries, choose the controlling story.
We trust neutral, distanced decisionmakers, especially in juvenile
court, but perhaps engaged decisionmakers could offer better

161. See, e.g., Robin West, Constitutional Skepticism, 72 B.U. L. REV. 765 (1992).

162. See Joan W. Howarth, Deciding to Kill: Revealing the Gender in the Task Handed
to Capital Jurors, 1994 WIs. L. REV. 1345, 1381.
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outcomes in certain circumstances. Restorative justice offers the
promise of presenting both victim and offender as complex
individuals with multiple identities and valuable community ties.'®

C. The Community: Embodied and Empowered

Our Constitution embodies liberal notions of individual rights
and autonomy values, with recognition of group rights or community
values noticeably absent, especially within the context of criminal
procedure. Restorative justice has a goal of involving members of the
community in understanding and redressing the harm caused by
criminal acts. But what is the community we are talking about?'®
The unformed notion of the community is probably the most
romanticized aspect of restorative justice,'” and perhaps of our
current criminal justice strategies as well.”® Defining the relevant
community with some precision and giving it real authority is surely

the key to nonsubordinating'” and effective'® restorative justice. A

163. See, e.g., Coker, supra note 19, at 67 (“Peacemaking does not demand that women
choose their identity as ‘battered women’ over other competing identities.”); Meyer, supra
note 45, at 1524 (stating that the victim’s forgiveness requires that “the victim herself be a
member of the community™).

164. See Brown, supra note 7, at 1292 (challenging victim offender mediation as
invoking the interests of undefined or nonexistent communities); Harris, Environmental
Justice, supra note 41, at 1 (invoking model of environmental justice engagement with
community; questioning the location or identification of “community”).

165. Donna Coker asks aptly, “[w]hy is it that we trust communities in the context of
restorative justice processes to invalidate the social beliefs that underpin battering
behavior more than we trust other community representatives like judges, police, and
juries?” Coker, supra note 19, at 96-97. Kathleen Daly asks “whether victim advocacy as
a vision of bottom up social transformation of law and social institutions will inevitably fall
victim to a more conservative law-and-order victim-centered advocacy.” Daly, supra note
46, at 780; see Stuart A. Scheingold, Toska Olson, & Jana Pershing, Sexual Violence,
Victim Advocacy, and Republican Criminology: Washington State’s Community Protection
Act, 28 LAW & SOC’Y REV. 729 (1994) (using Washington data to suggest inconsistencies
between victims’ goals and reintegrative principles).

166. See, e.g., Acuna, 14 Cal. 4" 1090, 1102-03 (justifying anti-gang public nuisance
injunction on the basis of protection of “the community™).

167. See, e.g., Coker, supra note 19, at 97 (suggesting that community engagement,
coupled with acknowledgement of community responsibility, could provide context and
process for addressing structural disparities in power of participants in Peacemaking);
Tracey L. Meares, Norms, Legitimacy, and Law Enforcement, 79 OR. L. REV. 391, 410
(2000) (citing evidence of restorative justice programs facilitating “microcommunity
building™).

168. See, e.g., Brown, supra note 7, at 1292 (arguing that mediation works best in stable
social systems such as village and pastoral societies); Coker, supra note 19, at 98 (noting
the normative community for Navajo Peacemaking is relatively clear); McCold, supra note
38, at 91 (arguing that the nature of the community in restorative justice processes is
always “depend[ent] on the nature of the conflict”); McCold, supra note 38, at 92
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concrete, authoritative role for members of diverse and diffused
communities is especially important in light of the racialized criminal
justice system.'” A process that enables those closest to the crime,
both through proximity to the victim and proximity to the offender, to
participate in shaping the state’s response, moves the role of the
community from the purely rhetorical to the real.

In abstract terms, typical juvenile and criminal justice
mechanisms are located within communities, both in terms of
geography and of constitutional structure and justification. The
community is represented in criminal justice through the range of
normal democratic mechanisms that control the government. The
police powers of the state rest in part upon the obligation to protect
the community, and our justice systems are justified by the need to
meet that goal. The fundamental concept of a crime as a public--not
personal--wrong means that some concept of community animates
criminal and juvenile proceedings. The “community” is well
represented in theory, by not only the prosecutor, but also the judge
and the jury—all different embodiments of the state.

The accused is at risk of being cast out of the community; thus
the community is understood to be in opposition to the accused. The
community is present in this very negative, exclusionary sense, as an
entity that, manifested by the prosecutor, representing the People, is
known to be judging and attempting to expel the accused. In some
sense, then, the community is well represented under the current
system.

In other ways, the community is absent. The community is either
narrowly represented by the state’s representatives—prosecutor and
judge and perhaps jurors—or by broad, ungrounded references to
“the People.” The exact membership of “the People” is unclear; in
literal terms, “the People” seems to include everyone in the
jurisdiction except the accused, who is the formal adversary of the
People.  This formal structure undermines the community
involvement that might otherwise be found from the presence of a

(focusing on “local community”); McCold, supra note 38, at 94-95 (focusing on community
responsibility). But see Martha Minow, Between Intimates and Between Nations: Can Law
Stop the Violence?, 50 CASE W. RES. 851, 865 n. 54 (2000) (noting that “the presence of a
sufficiently coherent and engaged community to have the capacity to reintegrate a
wrongdoer” is “precisely what is lacking” in “many circumstances of contemporary
violence”).

169. Cf. Roberts, supra note 51, at 821 (noting that an important part of Black
liberation is an “increase [in} Black citizens’ participation in constructing responses to
crime”); id. at 801 (criticizing the false dichotomy between law-abiding and lawless, and
the notion that police can tell them apart).
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victim, or a family member of the accused. As discussed above, in
formal terms the victim is simply a member of the People, as is, for
example, the accused’s mother. The very abstract nature of the
community’s presence, mediated by formal state structures, erases a
meaningful sense of community from criminal and juvenile justice
systems. '

Any movement away from our current criminal justice
mechanisms, with these highly formal and diffused notions of
community, toward a system of concrete community presence
through the actual participation of community members, raises
potential constitutional concerns. The community is represented in
restorative justice programs by the moderator or mediator, by both
the victim and the accused, and by supporters of both. Although
nobody elected any of them to have any crime response function, the
constitutional issue of formal authority is easily answered by routine
mechanisms of delegation, such as through legislation authorizing
restorative justice programs.

The concrete community engagement in restorative justice
processes also has constitutional support in the structural themes of
deliberative democracy.” The jury is the symbol of democracy within
the criminal justice system, but most adults accused of crime today
never see a jury,  and juvenile courts protect youthful offenders by
eliminating juries.” Restorative Constitutional processes arguably
promise nothing less than to make republicanism real,” and to
replenish deliberative democracy for communities, victims, and
offenders.

Conclusion
My willingness to risk much potential procedural protection in

170. Cf. AXIL REED AMAR, THE CONSTITUTION AND CRIMINAL PROCEDURE: FIRST
PRINCIPLES (1997) (calling for interpretation of the Fourth, Fifth, and Sixth Amendments
in light of the structure of the Constitution as a whole).

171. Nancy King reminds us that “for most defendants, the jury, if not irrelevant, is at
least inaccessible.” King, supra note 119, at 141. Only 3-10% of felony cases go to trial,
and of those, more than one-third are adjudicated by a judge without a jury. Id; see also
Fisher, supra note 119, at 857 (“Bloodlessly and clandestinely, [plea bargaining] has swept
across the penal landscape and driven our vanquished jury into small pockets of
resistance”).

172. McKeiver v. Pennsylvania, 403 U.S. 528 (1971) (denying to juveniles any
constitutional right to jury trials in delinquency proceedings, relying on the purported
differences between juvenile courts’ treatment and criminal courts’ punishment).

173. See generally BRAITHWAITE & PETTIT, supra note 27.
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the name of restorative justice is based, in part, on the recognition
that the actual protections of our individual rights systems are illusory
for many Americans.” The Acuna decision upholding the anti-gang
public nuisance injunction in Rocksprings supports my skepticism
about unequal access to constitutional rights. Like many other
judicial decisionmakers, members of the California Supreme Court
believe that they know who is in the community, and who is in the
gang. Race, gender, and class form the basis of that knowledge.
Those constructed group identities are so strong that even in the
context of a constitutional system relentlessly based on defensive
individual rights, the Acuna decision sacrifices the right to be held
accountable for one’s own acts in the name of the needs of “the
community.” The frightening group identity of gang members seems
to wipe out entitlement to ordinary individual rights.

In many ways, the anti-gang public nuisance injunction is an
extreme example of an attempt to control violence through the
formal power of law. The injunction claims to punish and reduce
gang criminality by making virtually any activity by gang members
illegal. The legal document defining the gang to be a public nuisance
as a matter of law exalts the formality of law over practical reality.
Restorative justice relates to the law in the opposite direction.
Restorative justice starts with the injuries and the people involved,
and shifts the ground of engagement away from the formal processes
of law. The risks in such a shift are high. But the current criminal
and juvenile justice systems are seriously destructive of the interests
of the victims, the communities, and the offenders. Restorative
justice offers the possibility that We, the People, can do better.

174. See Delgado, supra note 36, at 771-72.
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