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Professor Charles Black, a rare legal scholar to address the unique
problems of national direct democracy, wrote a harsh critique.” It is
instructive to explore the viability of his attack, and the extent to
which DA is susceptible to it. Some of Professor Black’s criticisms
apply equally to statewide initiative,” and some we have already
addressed.™ The most significant criticisms, for present purposes, are

the chief law enforcement officer of the United States shall determine the
validity of the signatures contained in such petition.... Upon a determination
that such petition contains the required number of valid signatures, he shall
certify such petition [and have it placed on the ballot of the next national
election).
Section 3: A proposed law shall be enacted upon approval by a majority of the
people casting votes with respect to such proposed laws.
Id., see also Charles L. Black Jr., National Lawmaking by Citizen Initiative? Let’s Think
Twice, in THE HUMANE IMAGINATION 108-09 n.1 (1986).

263. See Black, supra note 262, at 106-17.

264. For example, Professor Black argues that Congress makes law in a larger context,
with the big picture in view, whereas initiatives would produce measures voted on in
isolation; the mix of laws might be poor, and no one will consider the mix. /d. As he puts
it, national initiative “leads to and supports no system or plan of government,” whereas in
Congress, “a great deal is known and considered... about the interactions and
interrelations of particular provisions. Such knowledge and consideration at least makes
possible, if it does not always produce, legislation that works well within the general
frame.” [d. at 114-15 (emphasis in original). Lacking a view of the “general frame,”
initiative voters would produce “a series of ad hoc interventions either ineffective or
wreaking needless havoc.” Id. at 115. National initiative would “encourage[] simplistic
solutions to problems piecemeal—a recipe for chaos” and could “easily produce 50 or 100
proposals on every biennial ballot.” /d.

DA proponents can make two replies. First, DA provides a deliberative process (which
involves representatives). If a particular initiative would not fit within a larger system or
plan, that would be an argument against it. Second, DA in no way replaces representative
government: if national initiative produced some jagged or discordant pieces of law, our
elected officials would retain the ability to mold them into a coherent structure. See
Richard Briffault, Distrust of Democracy, 63 TEX. L. REv. 1347, 1350 (1985) (book
review) (“[T]he legislature and the initiative not only coexist but interact in a system of
lawmaking.”). Finally, not even the harshest critics of state initiatives (which generally
lack the kind of deliberation that DA contemplates) maintain that they have wreaked
havoc in the states. The amount of legislation proposed and passed has been relatively
small. See supra note 121.

265. For example, Professor Black observed that Hatfield/Abourezk lacked “provision
for any responsible deliberation.” BLACK, supra note 262, at 112. He noted that
congressional lawmaking proceeds through the committee process, aided by specialists
and staff. See id. at 113. The process involves “give-and-take, of perception and tackling
of problems as to substance and as to wording—the process, in other words, by which
sensible people try to reach a sensible result in a binding enactment.” Id. Professor Black
acknowledged that “this process does not always work at its ideal best,” but observed that
the proposed nationai initiative “contains not so much as a possibility of anything of the
sort.” Id. Instead, any deliberation or debate would be through “some unmandated and
unofficial process ... voluntary in the particular case.” [d. Moreover, there would
presumably be a long lag time between the initial gathering of signatures and the eventual
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those which apply primarily or exclusively to nationwide initiative.”

Absence of Presidential veto

Professor Black noted that Hatfield/Abourezk left no place for
the presidential veto, “incomparably the greatest of the presidential
powers.” Removing this power, Black warned, would “enormously
weaken the presidency.””™ However, he failed to explain how
national initiative would weaken the presidency, and it is unclear why
it would have a profound effect. There is little reason to believe that
citizens would attempt to micromanage foreign policy or intrude on
other basic presidential prerogatives.

By analogy, state initiatives bypass the governor’s veto, but no
one has alleged that they have eviscerated the power of governors.
Indeed, the initiative process can strengthen the hand of governors.
Governors are more visible and audible than legislators, and thus
generally have more influence on the public. Some have wielded this
power to influence the course of initiative voting and have threatened
to go over the heads of legislators as a means to achieving more
favorable legislation.”

Because of his unmatched visibility, the President typically
wields even more influence with the public than any governor.
National initiative would enhance the potency of one of the

vote, “with no possibility of change to meet new thoughts or new circumstances.” {d. This
analysis posed persuasive objections to Hatfield/Abourezk, but not to DA. DA, we have
seen, establishes a process of deliberation, and permits amendment along the way. Id. at
113.

Professor Black also argues that the national initiative process would be at the mercy of
money. He notes that “[m]oney could ... get pretty much any proposal on the ballot”
and “would have an immense advantage, too, in putting the affirmative case forward,
through all the so-called media, toward election day, the day of the plebiscite.” Id. at 115-
16. While it is true that signature-gathering comes down to resources, DA stipulates
polling as an alternative means of qualifying an initiative. Proposed DA § 3(B)(3). Once
an initiative is qualified, DA’s procedures would impede financial dominance. See supra
text accompanying notes 215-17.
The process of legislation by our representatives, currently the only means of national
lawmaking, has certainly become hostage to financial power. DA would reduce, not
increase that advantage. Does anyone doubt, for example, that over the last several
decades gun control measures would have fared better if placed on a ballot before the
American people than they fared in Washington where the gun lobby had
disproportionate influence because of its superior resources?

266. While the American people have not clamored for national initiative, they appear
to favor the concept. See supra note 91.

267. BLACK, supra note 262, at 111.

268. Id. at 112.

269. See Magleby, supra note 182, at 29.
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President’s chief weapons—the bully pulpit.” This might more than
compensate for the President’s inability to veto laws produced by
initiative.

Bypass of Senate

Professor Black also argued that national initiative essentially
bypasses the United States Senate. Whereas measures passed via a
national initiative would likely pass the House,” they may well fail in
the Senate, where each state receives equal representation regardless
of population”” Professor Black argues that this de facto Senate
bypass violates the spirit and perhaps letter of Article V of the United
States Constitution, which seems to lock into place equal
representation of states in the Senate.™

This argument mistakenly assumes that Article V is the only
means of amending the Constitution. As discussed in Part I, the more
persuasive reading recognizes that Article V provides only one means
of amending the Constitution, and direct amendment by the People
another. Under this reading, the provision prohibiting amendments
that compromise equality of Senate representation limits Article V
amendment only.

However, Professor Black’s concern about the Senate bypass
transcends the Article V wrinkle. He notes that the Senate emerged
as “an indispensable part of the Great Compromise of 1787,”*"
recognizing that an appeal to tradition carries limited weight” He

270. See Michael Fitts, The Paradox of Power in the Modern State: Why a Unitary,
Centralized Presidency May Not Exhibit Effective or Legitimate Leadership, 144 U. PA. L.
REV. 827, 890 (1996) (“[O]ne of the most important devices of a modern president is his
ability to mobilize support through the bully pulpit. . . .”).

271. Since each representative represents roughly the same number of constituents, a
bill supported by a majority of Americans will typically be supported in a majority of
congressional districts. At least to the extent house members read their mail, and wish to
remain in office, they will often be persuaded to adopt a measure strongly and visibly
supported by their constituents.

272. Where the Senate is concerned, all the voters of California have no more weight
than all the voters of Alaska. As a result, when a measure supported by the majority of
Americans is not supported by a majority of states, it will likely be rejected by the Senate.

273. See U.S. CONST. art. V (“[N]o State, without its Consent, shall be deprived of its
equal suffrage in the Senate.”).

274. BLACK, supra note 262, at 110.

275. After all, several unsavory features of the Constitution, especially clauses
protecting slavery, also emerged as crucial compromises. See Lynn A. Baker & Samuel H.
Dinkin, The Senate: An Institution Whose Time Has Gone? 13 J.L. & POL. 21, 22 (1997)
(noting, in the context of equal representation in the Senate, that “historical explanation is
not contemporary justification™).
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adds that it “is not at all clear that [the Great Compromise] is not of
great benefit even today .. . .”""

He offers no elaboration. Nor have others taken up this point.
For that matter, as a general proposition, the Senate has received
scant scholarly attention.” This neglect may reflect the fact that the
Great Compromise has little ongoing significance, i.e., the Senate
does not play a distinctive role. Nevertheless, we ought to consider
whether Professor Black was on to something, Should we be
concerned that national initiative effects a kind of end run around the
Senate?

The Great Compromise protected small states by giving the
states equal representation in one branch of the legislature. Such
protection could be sacrificed by national initiative. Take, for
example, oil exploration in Alaskan wilderness. This might be
popular nationwide but unpopular in Alaska. In a national initiative,
the people of Alaska would be outnumbered by literally hundreds of
millions. In the United States Senate, though, they are outnumbered
only forty-nine to one, and their two senators can exercise
disproportionate influence through a filibuster or the usual horse-
trading. Or imagine a measure that would benefit urban America at
the expense of family farms. Such a measure might enjoy majority
support nationally but would be detrimental to enough states that it
might fail to pass the Senate.

Isn’t such protection of states exactly what the Framers had in
mind by giving each state two senators? Not really. To be sure, the
Framers recognized that in the Senate “the influence of the states
should prevail to a certain extent.””” However, as Professor Vikram
Amar has demonstrated, the Framers envisioned equal

m

276. BLACK, supra note 262, at 110.

277. This is partly because most scholarship on direct democracy focuses on state
initiative. One other commentator who addressed national initiative also expressed
concern about the Senate bypass. However, he too failed to provide much elaboration.
See Allen, supra note 110, at 1044,

278. See Vikram D. Amar, The Senate and the Constitution, 97 YALE L.J. 1111, 1112
(1988) (The Senate “has largely been ignored in the legal literature.”). The literature on
the legislative branch generally “discuss[es] Congress without distinguishing between the
two Houses” and thus there has been little “analysis of the Senate’s place and function in
the constitutional scheme.” Id.

279. 4 ELLIOT, supra note 40, at 319. See also JOSEPH STORY, COMMENTARIES ON
THE CONSTITUTION 179 (1833) (Equal vote in the Senate is a “constitutional recognition”
of state sovereignty and an “instrument for the preservation of it.” It safeguards against
“a consolidation of the states into one simple republic.”).
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representation as protecting states’ rights rather than interests.™ The
Framers’ own words™ and assorted features of the Constitution,™
support Amar’s conclusion that “when the interests of the state and
those of the union pointed in opposite directions, the Senator was to
look to the good of the entire public.”**

If this were true in 1787, imagine how much more so today.
Reconstruction and other developments have enhanced the sense of
America as a nation. Despite the Supreme Court’s minirevival of
Tenth Amendment federalism,™ the notion of states’ rights packs far
less wallop than it once did. So too, the adoption of the Seventeenth
Amendment, providing direct election of senators rather than
selection by state legislatures, further diminished the sense of the
Senate as a body beholden to the states.” To the extent the national
initiative effectively bypasses the Senate, it merely continues a two-
century trend toward nationalization,™

It may be argued that another important feature distinguishes
the Senate from the House: senators have longer terms than House
members which, in turn, insulates senators from public opinion. The
Senate can resist rash action and assure deliberation and
consideration of the big-picture. As George Washington allegedly
put it, “we pour legislation into the senatorial saucer to cool it.”*
Would not national initiative compromise that crucial role of the
Senate?

In reality, this role of the Senate has already disappeared.”™

280. See Amar, supra note 278, at 1116-18.

281. See id. (citing assorted founding comments).

282. See id. at 1130 (“Senators were to vote individually, not as a block from each
state. Second, senators were unrecallable. Third, Senators were paid from the national
treasury, not those of home states.”).

283. Id. at 1117 (emphasis in original).

284. See, e.g., United States v. Lopez, 514 U.S. 549 (1995) (holding that the Tenth
Amendment prohibits Congress from regulating guns in schools).

285. See Amar, supra note 278, at 1128-29 (“If state legislatures have a more coherent
vision of a state’s interests than the citizens do, direct election may make it easier for a
Senator to consider the interests of the union, not just those of his state.”).

286. At the end of the day, if national initiative infringes not just the interests but the
constitutional rights of states, judicial review by an independent judiciary will be available.
Proposed DA § 3 (F).

287. See Cass R. Sunstein, Congress, Constitutional Moments, and the Cost-Benefit
State, 48 STAN. L. REV. 247,285 (1996).

288. See, e.g., George Will, Senate: Impediment to the People? TIMES-PACAYUNE, Apr.
30, 1995, at B7 (noting Framers’ vision of Senate as detached and deliberative body, but
observing that “today the Senate is a far cry from what the Founders intended. . ..”).
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Because of the abolition of indirect election, and the rise of careerism
in the Senate (among other things), the difference between the House
and Senate has waned.”™ Senators still have longer terms, but six
years pass quickly enough and senators, no less than House members,
are fearful of losing their seats.™ Where public opinion is strong and
visible, senators generally fail to resist it.”

Moreover, we need not assume that national initiative will itself
lack deliberation and coolheadedness. To the extent national
initiative promotes a deliberative process, concern about the Senate
bypass becomes even more attenuated.”

Too Risky

The states provide laboratories for experimentation,”™ and
failure in any one is not catastrophic. Initiatives in a given state
cannot destroy the national economy, or national security, or the
nation’s social fabric. National initiative involves higher stakes.

Professor Black makes this point by way of medical metaphor.
He considers national initiative “deeply invasive and hazardous”
and opines that “no competent doctor would perform comparably

289. See John Hart Ely, The Apparent Inevitability of Mixed Government, 16 CONST.
COMMENT. 283, 289 (1999); Cass R. Sunstein, Interest Groups in American Public Law, 38
STAN. L. REV. 29, 79 (1985).

290. See Will, supra note 288 (Senators, “almost as much as house members, are in a
constant campaign mode” and “subservience to [public] opinion . . . is at least as pervasive
in the Senate as in the House.”).

291. See, e.g., ETHAN BRONNER, BATTLE FOR JUSTICE: HOW THE BORK
NOMINATION SHOOK AMERICA 151-52, 158-59, 288-90 (1989) (noting impact of polling
data on senators votes’ on Bork nomination); Overby et al., Courting Constituents? An
Analysis of the Senate Confirmation Vote on Judge Clarence Thomas, 86 AM. POL. SCI.
REV. 997, 1002 (1992) (same with respect to Thomas nomination). This is not to suggest
that representatives are always responsive to the views of their constituents. When the
public is not vigorously engaged, Congress is far less likely to be responsive. And
Congress will sometimes directly defy the will of the public, albeit as quietly as possible.
See Michael Paulsen, A General Theory of Article V: The Constitutional Lessons of the
Twenty-Seventh Amendment, 103 YALE L. J. 677, 679 (1993) (noting “Senate’s ‘midnight
pay raise’ of 1991”).

292. One other distinctive constitutional feature of the Senate is its exclusive
responsibility for certain actions—confirming presidential appointments, ratifying treaties,
and trying impeachments. However, this feature would be unaffected by national
initiative. Even assuming the Framers had good reason to give the Senate special
responsibilities, and that these reasons retain their vitality today, national initiative poses
no threat to them.

293. See New State Ice Co. v. Liebmann, 285 U.S. 262, 311 (1932) (Brandeis, J.,
dissenting).

294. BLACK, supra note 262, at 108.
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drastic surgery on the ground that it might do a little good to a patient
not very sick.”” He cautions that our representative government is
“very, very far from being so defective as to justify major and risky
surgery”™ and “[o]ur representative democracy can and... will
respond to whatever energy, conviction and knowledge the American
people can bring to choosing representatives and to presenting to
those representatives their desires and thoughts.””

If this last observation seems quaint, one must remember that it
was written two decades ago—two decades that brought check-
bouncing, post-midnight pay hikes, government shut-downs, a
partisan presidential impeachment, and a campaign finance system
widely perceived as corrupt.

If Professor Black evinces overconfidence in the prospect of
representatives reforming representative government, he may also
exaggerate the risk of the national initiative. He worries that it could
destroy integral parts of our constitutional scheme. He notes, for
example, the delicate power of Congress to reduce or expand the
jurisdiction of the courts, and asks rhetorically: “do you think well of
a scheme that would subject powers over the jurisdiction of the
federal courts to the hazard of agitation for some three million
signatures, followed by a plebiscite?””

Professor Black did not consult the experience with state
initiatives, where voters have not upset basic structures of
government.” And if they did? Unless one assumes that our current
system is perfect, we need not cringe at the thought that American
citizens, after a serious deliberative process, may decide to change
things like courts’ jurisdiction (subject to revisiting by either the
legislature or the People, at any point down the road).

Another weakness in Professor Black’s surgery analogy lies in his
incomplete diagnosis of the ailment. If we focus only on the state of

295. Id.
296. Id. at117.
297. Id.
298. Id. at115.

299. And the risk may well be smaller in national initiatives than statewide initiatives.
As one commentator observes:

National initiatives will undoubtedly be subjected to much greater scrutiny than
state initiatives. Who is backing a bill and why, is more likely to be exposed, and
the actual strengths and weaknesses of any particular measure surely will receive
even greater attention than is now the case in the states. Reason suggests, then,
that the results on national initiatives will be at least as commendable as the
results we have gotten in the states.

Allen, supra note 110, at 1041.
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the union narrowly construed, e.g., economic growth and foreign
affairs, we will surely conclude that America requires no major
surgery. If we focus instead on whether self-government has matured
our people and polity, we may reach a different conclusion.

Today, even educated and once-active citizens fail to register or
to vote, much less to keep abreast of public affairs. One could cite
such apathy as evidence of the folly of citizen lawmaking, but this
conclusion perpetuates a Catch-22. People who feel detached from
government will not become trained in the exercise of self-
government. The relegation of public issues to government officials
has caused the People’s civic muscles to atrophy through disuse.

Overwrought politicians sometimes declare America to be on the
verge of collapse.™ Such apocalyptic predictions should not blind us
to a more realistic risk: a continued deterioration of our polity to the
point where we have self-government in name only.™

So understood, the condition of our country is worse than
Professor Black implied (not to mention worse than it was when he
weighed in). Additionally, the risks of direct democracy are not as
great as he implied, at least if we were to adopt DA rather than the
comparatively primitive initiative proposal Black critiqued.™

All that said, DA would establish such far-reaching change that it
would make sense to experiment with its procedures in a few states
before deciding whether to adopt it nationwide. That way we would
see whether the Electoral Trust could perform its functions as
envisioned, and whether the various procedures set forth by DA
would indeed result in a fairer, more deliberative process. Needless
to say, reforms do not always turn out as hoped, and sometimes
produce negative unforeseen consequences.

300. See, e.g., Maureen Dowd, Liberties; Keyes Goes Kaboom, N.Y. Times, Dec. 5,
1999 at 4-17. (noting presidential candidate Alan Keyes' “apocalyptic declarations,”
including: “[b]race yourself for immediate disintegration”).

301. See Broder, supra note 1 (citing astonishing level of apathy among Americans as
revealed in recent national poll, and noting that the pollsters, the respected Peter Hart and
Robert Teeter, “emphasized that the poll represents a sense that government no longer
belongs to the people™).

302. Here, two points warrant repeating. First, DA would not replace representative
government. It is not as if the people at large would suddenly draft the federal budget or
decide troop deployments. Second, DA explicitly affirms the availability of judicial
review—initiatives that violate the Constitution will be struck down.
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2. Majority Tyranny Revisited

Earlier we argued that the fear that direct democracy will
tyrannize minorities is exaggerated.”” However, that argument was in
the context of state initiatives. Shouldn’t we be more fearful of
majority tyranny by national initiative?

To be sure, one key safeguard against state oppression, freedom
to migrate to another state, is not available where national initiatives
are enacted. However, America’s large, heterogeneous population
mitigates against oppressive majoritarian action at the national level.
No stable majority emerges across all issues. People know they will
sometimes be in a minority, and thus may hedge their bets, by
exercising restraint when they are in a majority.™ As James Madison
reminded us, an individual state is far more likely to be dominated by
a single tyrannical majority faction than is the nation.”” Indeed, while
there remain instances of what might be called majority tyranny in
some states,™ this is rarely the case at the national level,

Apart from the safety in numbers, it may be that the American
people are more virtuous than they are given credit for. I say this, of
course, not unmindful of the nation’s shameful historical treatment of
blacks and other minorities. Note, however, that much of the
mistreatment occurred at the state and local rather than national
level.”” (Moreover, most of it was effected by legislatures rather than
the People at large.)™

3. The Special Risk of Constitutional Amendment
Earlier we noted that one safeguard against improper citizen

303. See supra text accompanying notes 115-19.

304. Because each citizen sees herself in the minority on some issues, each is likely to
embrace—consciously or unconsciously—a general idea of minority rights. For example, a
conservative Catholic, tempted to constitutionalize his values and ban contraception, will
recognize the dangers (and perhaps also the unfairness) of doing so when a very different
majority threatens a constitutional amendment that would take away his gun.
Recognizing that their party will not always be in power, most people want limits on
governmental authority, out of long-term self-interest if not out of respect for others.
Strong majorities would likely always rally behind some protection of minority or
individual rights to property, privacy, free exercise of religion, due process, equal
protection, and so on.

305. See THE FEDERALIST NO. 10, supra note 21, at 83-84.

306. Laws criminalizing the sexual intimacy of homosexuals scem like a reasonable
candidate for that designation.

307. HIRSCH & AMAR, supra note 6, at 24,
308. Id. at 37.
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lawmaking is judicial review—laws that contravene the Constitution
will be overturned. @ How about initiatives that change the
Constitution?™ Even if we accept the risks of national initiatives that
produce statutes, shouldn’t we dread the prospect of citizens
amending the federal Constitution?””

One response is that not everything in the Constitution is
amendable: certain key provisions cannot be erased without
essentially abolishing the Constitution itself.”" Since the Constitution
recognizes popular sovereignty as an inalienable right of the People,™
then popular sovereignty cannot be amended away. “We the People”
can alter our government provided that we do not undermine the
very basis of our right—or the right of future generations—to so act.
This means, at a minimum, that national initiative could not amend
the Constitution to freeze all or part of it.

Other amendments, too, would impermissibly impede popular
sovereignty. We cannot abolish elections, or eliminate free speech, or
reduce its scope to the point that self-government becomes
impossible.”

Perhaps such limitations on amendment by initiative will be
deemed trivial. National initiative is less likely to undermine popular
sovereignty in the ways described above than to trample the rights of
minorities in various invidious ways. I have argued that this fear is
exaggerated, but what if I am wrong? Suppose a nationwide majority

309. These DA explicitly exempts from judicial review, except in the case of fraud.
Proposed DA, § 3(F).

310. In Part I, I argued that the People already enjoy the inalienable right to amend
the Constitution through national initiative. Nevertheless, by formalizing this right, and
providing a mechanism for its exercise, DA would obviously exacerbate the risks
associated with this right.

311. See 1 THE WORKS OF JAMES WILSON, supra note 76, at 304 (arguing that the
People may make any amendment except one “contrary to the act of original
association”).

312. See supra text accompanying notes 51-85.

313. To be sure, these restrictions cannot be externally enforced. See AMAR &
HIRSCH, supra note 6, at 21 (noting that since “the People could—legitimately—amend
the Supreme Court (or its powers of judicial review) out of existence,” the courts generally
lack power to review amendments passed directly by the people). This conclusion may
seem surprising, but is inevitable. After all, someone must be the ultimate arbiter of the
Constitution; in a regime where the people are sovereign, that power falls to them. By
analogy, in England certain actions are off-limits to Parliament, but Parliament remains
the ultimate arbiter. The principle—sovereignty—is the same in America, except here the
People are the sovereign body. The fact that limits on constitutional amendments by
initiative cannot be externally enforced does not render the limits meaningless.
Parliament generally respects limits on its authority: why assume the American people
would do otherwise? The restrictions on amendment should guide deliberation.
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deemed homosexuality a crime punishable by incarceration? Or,
perhaps, resegregated schools? Or stripped from the Constitution any
semblance of a right to privacy?

Under current law, the Constitution’s Equal Protection Clause
and Due Process Clause prevent these sorts of actions: if Congress or
a state passes the kinds of measures described above, the courts will
declare them unconstitutional. What happens, though, when a
zealous majority uses national initiative to repeal the Equal
Protection Clause and other foundational constitutional
protections?’ Can we afford to take the chance that certain classes
of citizens would be oppressed?

The flaw in this attack is its assumption that a representative
regime poses no such risk. Representative government, not citizen
lawmaking, protected slavery and Jim Crow. The risk lies not in self-
government, but in government: no regime is perfect. A regime that
supplements representative democracy with citizen lawmaking at all
levels is not utopian but should not be compared to some utopian
ideal. If our citizenry and polity have not and will not achieve civic
maturation under a representative regime, we should give serious
thought to putting our selves into self-government. We should not be
deterred by the possibility that direct democracy (like representative
democracy) will be severely flawed, or the certainty that it will be
imperfect.

In any event, the drafters of the National Initiative For
Democracy were sensitive to the heightened risk of constitutional
amendments. Accordingly, the proposed constitutional amendment
stipulates that initiatives that modify constitutions or charters require
affirmation in two elections separated by at least six months.” The
second election, which will likely attract a healthy dose of media
attention, should enhance the deliberative process and safeguard
against ill-conceived amendments.

314. Again, though, it is extremely unlikely that anything resembling this parade of
horribles would actually transpire. As an empirical matter, citizen lawmaking at the state
level has not unleashed majority tyranny (where it is far more likely to occur than at the
national level), and many states permit citizens to amend their state Constitution through
popular vote.

315. Proposed Deomocracy Amendment to the Constitution §2, at http://www.nidd.org
(last visited April 7, 2002) (“Proposed Democracy Amendment”).
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V. Means of Enacting DA

Because the crafters of DA are convinced that elected
representatives would never enact it, they have sought other means of
enactment.”® Initially they sought to utilize the initiative process
within a single state, asking the voters of that state to approve a
measure enacting DA within its own borders and creating the
Electoral Trust to promote it nationwide. That effort was struck
down by the Supreme Court of Washington,” and Philadelphia II
now pursues a different means of enactment.

As noted, the group will now formally present to the United
States electorate, in ballot form, two measures simultaneously: a
constitutional amendment and a legislative act (DA). The
amendment establishes the legitimacy of the concurrent act, and
creates the Electoral Trust to administer the system of nationwide
initiative provided for by the concurrent act. The package, called the
National Initiative For Democracy (henceforth “NID”), will take
effect when it receives votes from registered voters equaling fifty
percent of the number of votes cast in the most recent presidential
election. The measure must, however, gain the requisite support
within seven years of its date of submission, and citizens who vote in
favor of the amendment may withdraw their vote at any point prior to
its adoption.™®

Can a constitutional amendment be adopted directly by the
American people in this fashion? As I have argued in Part 1, and
Professor Amar and I have argued elsewhere, the Constitution
recognizes the inalienable right of the American people to amend the
Constitution directly through majority vote. However, as Professor
Amar and I observed, not all purported means of expressing majority
preference are legitimate. We noted, among other things, the
Framers’ respect for majority “judgment” as opposed to mere “will,”
and argued that any process of direct amendment must safeguard
against rash or transient action.™

Before assessing whether NID’s direct vote mechanism conforms
to these criteria, we must ask whether it meets the sine qua non of any

316. See GRAVEL & KEMNER, supra note 199, at 35 (“If history be our guide . . . there
is little likelihood representative government will bring forward [DA].”).

317. Philadelphia II v. Gregoire, 128 Wash. 2d 707; 911 P.2d 389 (1996).
318. Proposed Democracy Amendment § 7.

319. AMAR & HIRSCH, supra note 6, at 5-19.

320. Id. at26-27.
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direct amendment: will it necessarily reflect the will and judgment of
the majority? Here, things get tricky. There is, inescapably, this
question: majority of what? NID calls for a majority of the number of
voters in the most recent presidential election.” It may be improper
to define the relevant polity in this fashion. Citizens are entitled not
to vote without forfeiting their citizenship. This problem can be
solved by changing the criterion for NID passage to half of all
registered voters. '

A second question arises: what if voters wish to change their
minds? After all, seven years is a long time.” NID appropriately
addresses this issue by authorizing voters to rescind their vote at any
time prior to passage.”™ As a corollary, NID might stipulate that the
majority voting to adopt it must be in place for a certain period of
time. Thus, for example, NID may take effect a year after a majority
has approved it—provided that it remains a majority, i.e., there have
not been sufficient rescissions to take support below a majority.

With these changes, NID seems to present a reasonable means of
adoption of a constitutional amendment. It sets the bar high in
several respects: requiring substantial support by defining the
relevant majority in an inclusive way; ensuring that support is
relatively stable by limiting passage to seven years (as some Article V
amendments do); and further ensuring stability by permitting
rescission at any point along the way, including for a period after the
amendment initially achieves majority support.

Nevertheless, it would be preferable if nationwide initiative were
passed as a statute by Congress (or an amendment pursuant to
Article V procedures), thus avoiding any debate about the propriety
of its enactment.”™ It is not inconceivable that Congress would
deprive itself of its monopoly over national lawmaking. Remember
term limits. Term limits invade the turf of representatives far more

321. Proposed Democracy Amendment § 7.

322. This is also a problem in connection with the Article V amendment, where states
may wish to rescind their support for an amendment. See The Equal Rights Amendment
and Article V: A Framework for Analysis of the Extension and Rescission Issues, 127 U.
PA. L. REV. 494 (1978).

323. See Proposed Democracy Amendment § 7.

324. To be sure, it is unclear whether Congress has the authority to enact NID as
federal legislation. Congress might have such authority pursuant to Article IV’s
Guarantee Clause, but arguably that clause grants power to the President, not to
Congress. See Adam Kurland, The Guarantee Clause as a Basis for Federal Prosecutors of
State and Local Officials, 62 S. CAL. L. REV. 367, 416 (1989) (“Among the powers granted
to the federal government, those granted in Article IV are unique because they are not
assigned to any particular branch of government.”).
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than national initiative: term limits cost representatives their jobs.
Nevertheless, the representatives of Utah enacted term limits for
themselves™ and the United States Congress came reasonably close
to doing s0.™

Representatives who want to keep their jobs badly enough, and
who understand that direct democracy supplements rather than
replaces representative democracy, might support nationwide
initiative if sufficient public pressure were mounted. The legislative
enactment of nationwide initiative would mark an appropriate
beginning of the envisioned partnership between representatives and
the People.

Again, though, the case for adopting this amendment (regardless
of the means of doing so) would be greatly strengthened if the
initiative procedures it implements were first experimented with in
some states.

Conclusion

In a ballyhooed article, Francis Fukuyama argued that the fall of
communism marked “the end of history,” or at least a consensus that
liberal democracy was the proper form of government.”” He
subsequently clarified his thesis:

liberal democracy may constitute the “end point of mankind’s

ideological evolution” and the “final form of human

government . ...” That is, while earlier forms of government
were characterized by grave defects and irrationalities that led

to their eventual collapse, liberal democracy Lis] arguably free

from such fundamental internal contradictions.

Fukuyama may have overstated the case. American self-
government depends on, and was partly designed to achieve, a more
mature citizenry and polity. This has not happened. Whether or not
one characterizes this failure as a “contradiction,” our ideological
evolution remains incomplete. Mankind may have arrived at
democracy as the only legitimate form of government, but the precise
form of that democracy remains an open question.

I have argued that a more direct democracy could be an
important means of promoting civic maturation. For those who

325. UTAH CODE ANN. § 20A-10-201 (2001).

326. Of course, the experience with term limits might be viewed more skeptically.
Even in the face of popular support of term limits, and the pledge of the majority party to
enact them, term limits did not become law.

327. Francis Fukuyama, The End of History, 16 NAT'L INTEREST 3 (1989).
328. FRANCIS FUKUYAMA, THE END OF HISTORY AND THE LAST MAN xi (1992).
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agree, it may be time to start thinking about possible blueprints.
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