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and rationale for government speech generally.

What is the source of government’s right to send an implied
message of its values, which should not be interfered with by forced
endorsement of a proposed speaker? At first blush, the claim appears
to be one of government right to free speech. Under Hurley v. Irish-
American Gay Group of Boston,” the First Amendment protects the
right not to say something, as well as to say it. There, parade
organizers could not be forced by the application of public
accommodation laws to include gay and lesbian groups in their St.
Patrick’s Day parade because that would convey the message that the
parade organizers endorsed a lifestyle with which they vehemently
disagreed.” But the First Amendment protects individual’s free
speech rights from infringement by the government; it does not exist
to protect the government from free speech claims by would-be
speakers.

Instead, the nature of the government’s claim is structural. Itis a
“right” only in contrast to the obligation that government is under
with respect to avoiding the appearance of endorsement of religious
speech. The claim is based on the reality that governments are
elected to promote certain values, often to the exclusion of others. A
“family values” administration might not want to accept funding from
or collaborate with groups advocating gay rights, while one focused
on diversity would be loath to fund or partner with an anti-
immigration group. The fear, though, is that allowing government to
avoid unwanted attribution would foster divisiveness: “outsiders” will
be excluded, while “insiders” will be rewarded by opportunities for
self-promotion. As explained in Southworth,”™ however, the answer
to that concern lies in the democratic process: one term’s insiders can
be next term’s outsiders.

In evaluating the claim that government has a right to send a
message about its values without being forced to alter that message
by entering into unwanted affiliations, it is important to look back to
the prerequisite for creating a limited public forum: government
intent to open its property to private speech. Without such intent and
action, private speakers generally have no right to use government
property or subsidies for speech purposes. Where no forum is
created, then there is no First Amendment protected speech rights on

202. 515 U.S. 557 (1995).
203. Id. at 574.

204. Bd. of Regents of the Univ. of Wis. Sys. v. Southworth, 529 U.S. 217, 234 (2000),
See discussion supra Part ILA.
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that property, or created by that program. Where the relationship is
such that forced inclusion of a speaker or message would look like
endorsement and distort government’s own message, doing so should
not be required in a context where the private speaker does not
generally have access, and has not acquired any rights to speak under
forum analysis. In choosing sponsors and partners, government does
not intend to open a forum for private speech, but rather to obtain
assistance to leverage its own ability to act.

A final issue is whether government should simply be required to
avoid unwanted attribution by issuing strong, effective disclaimers.
Commentators who have rejected the endorsement argument point to
government’s ability to disavow any unintended message of approval
by means of disclaimer or other clarifying speech, or, alternatively, by
how it structures the program.”” One problem with that approach,
however, is that in many contexts a disclaimer would not be effective.
The cases discussed here where disclaimers were issued involved
universities relinquishing control over students’ subsidized speech, a
situation where observers would expect that students speak on their
own behalf, enjoying full academic freedom. In contrast, requiring a
disclaimer on every street light pole banner is not practical: it would
be either indecipherable or unattractive. An effort to disclaim
endorsement of key sponsors would lack credibility. And finally,
when government seeks to partner with the private sector, sometimes
it wants acknowledgment and public credit for its role as a systematic
feature of the program, as in Gentala. ™

In a recent article, Professors Bezanson and Buss analyzed the
unwanted attribution argument asserted in Cuffley v. Mickes and
concluded that avoiding the appearance of endorsement is never a
valid basis for allowing government a right not to speak.”” They
argue that where government has no intent to speak, it should not be
allowed to make viewpoint distinctions solely to avoid having third
parties mistakenly deduce that it approves of the private speaker.
Looking to Establishment Clause usage, however, Justice O’Connor
has observed that unconstitutional endorsement is not premised on
the viewer’s mistake; rather, it is “the State’s own actions (operating
the forum in a particular manner and permitting the religious
expression to take place therein), and the relationship to the private

205. See Jacobs, supra note 63, at 1398-1400 (2001); Bezanson & Buss, supra note 18, at
1482.

206. 244 F.3d 1065.
207. Benzanson & Buss, supra note 18, at 1482.
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speech at issue, [that] actually convey a message of endorsement.”™”

The context is different, of course, in that government is not required
to structure its affairs to avoid attribution of disliked, nonreligious
messages, but the principle has meaning here too. The appearance of
endorsement of the KKK, for example, results not from mistaken
attribution, but by virtue of how the state has chosen to structure its
program, and the nature of the relationship it sets up with private
speakers. Where a government intends to create a close relationship
in which the private and the public realm each gets credit and
acknowledgment for its contribution to a joint enterprise, the
government should not be forced to structure its relationships and
programs differently in order to avoid potential, and reasonable,
attribution of approval of the participants.

Another major objection to the endorsement approach is its
potential limitlessness. They argue that all regulatory action might be
included, and give as an example a state claiming the right to refuse a
waste permit to a company involved in scandal, because “small-
minded” people might associate the government with the views of any
of its beneficiaries.”” The Establishment Clause endorsement test, of
course, relies on the understanding of the “reasonable” observer,”
and the approach put forth here requires a close, and acknowledged,
affiliation. In the Adopt-a-Highway cases, it would have been
unreasonable to attribute government approval of all the participants,
while announcing the underwriters of the public radio show in the
University of Missouri case suggested government approval of its
apparent partners. The types of relationships where the appearance
of endorsement would allow government to take its views into
account when making its choice of partners are far from limitless.
Although the inquiry will be fact-intensive, so is the analysis in the
Establishment Clause endorsement cases, with which the judiciary
has substantial experience.

208. Capital Square Review & Advisory Bd. v. Pinette, 515 U.S. 753, 777 (1953)
(O’Connor, J., concurring).

209. See Bezanson & Buss, supra note 18, at 1479.

210. There is some debate over the sophistication of that reasonable observer, but
“reasonable” is the baseline. See Capital Square, 515 U.S. at 779-80 (O’Connor, J.,
concurring) (holding that the reasonable observer “is presumed to possess a certain level
of information that all citizens might not share. . .. [and is]) “deemed aware of the history
and context of the community and forum in which the religious display appears.”). But see
id. at 799, 800 n.5 (Stevens, J., dissenting) (calling for a test that captures the impact of a
visual symbol, there a cross on the square, on the typical passerby).
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D. Application of These Paradigms to Examples

1. Decorative Banners on City Street Light Poles.

In recent years, many municipalities have joined a growing trend
to improve urban appearance by displaying decorative banners on
their street light poles.” Typically, such banners contain colorful,
attractive graphics and a limited number of words. Most commonly,
they proclaim the identity of the town or shopping district, celebrate a
local institution, or promote a public festivity. In some municipalities,
all banners are created, erected, and maintained by the city itself;
then there should be no question that they constitute government
speech and that the city retains control over all content. In others,
though, the policy also is to allow some private speakers use of the
light poles to display banners that meet the city’s expressive
purposes.”” In those cases, the question arises whether the context is
more like a limited public forum or more like government speech and
what kinds of programs would be possible under the differing
approaches.

Following current case law, a court almost certainly would begin
its analysis by looking at whether the city had opened up a limited
public forum or created a designated public forum, open to all. Street
light poles, particularly their tops which require special equipment to
access, are nonpublic property that is not generally open to the public
for any purpose, including speech. A court thus would analyze the
government’s intent in allowing access, as reflected in both the
written policy and the actual practice. Cities generally want to
accomplish broad objectives such as enhancing the beauty of the
street scape, celebrating the diverse, positive features of the city, and
appealing to tourists. An effort to provide more specific criteria for
the kinds of banners municipalities currently display might reference
the city’s important institutions, not-for-profit public events,
community initiatives, and neighborhoods.

One problem inherent with this traditional approach is that there
are almost no descriptive categories that would exclude a banner that
undermines the government’s expressive purposes or contravenes
public policy. For example, “public events in the city” would include
two events that took place in the Chicago area: “Freaknic,” which

211. A recent Nexus search collected several hundred articles referencing street light
pole banners in both large cities and small towns.

212. See, e.g., CHI., ILL. MUNICIPAL CODE, § 10-8-340 (1996) (allowing donated
banners).
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caused public chaos and resulted in numerous arrests, and
“Hempfest,” which encouraged and resulted in public marijuana
use.”® To say that it would be inappropriate to display banners
promoting such events through a government program, of course, in
no way undermines the organizers’ First Amendment rights to
produce these events in a public forum or to advertise and discuss
them through private means.” That distinction — between line
drawing and suppression — is fundamental. But defining content
limitations in a way that avoids such problems, without allowing for
administrators’ discretion and thus viewpoint, is an impossible task.
No matter how the categories are framed to target only the desired
types of displays, someone has to decide whether a given institution is
“significant” or “cultural,” for example, and consistency over the
years is not achievable.

Such a banner program is another example of the “special public
purpose forum,” which should be deemed government speech, so
long as all proposals are carefully screened for adherence to program
criteria. Cities have expressive purposes when initiating a banner
program — to be welcoming, aesthetically pleasing, and promote the
government’s vision of the city at its most attractive — and they cannot
be reduced to objective content limitations. In addition, the nature of
the government property and its prominence suggest city
endorsement of the messages placed there. Also, these banners are
not amenable to disclaimers, which would either be hard to see or
interfere with their decorative quality, so it would be difficult for
government to disassociate itself with their stated messages.

One approach that may make banners produced by private
speakers look more like government speech would be to include a
banner program as part of a city’s overall public relations plan
directed at boosting tourism. Alternatively, all privately-sponsored
decorative banners could be linked to other forms of government
speech. The criterion for inclusion might be that all banners must

213. See Phat X. Chiem & Andrew Martin, “Freaknic” Fest May Be the Last; Answers
Demanded After Chaos Erupts, CHI. TRIB., Aug. 4, 1998, at M1 (noting that picnic in park
with 4,000 attendees resulted in chaos and twenty-one arrests, including for marijuana
possession and a shooting); Hempfest Attendance is Down; Police Make 3 Arrests, CHI.
TRIB., May 10, 1998, at M10 (noting that after event to support legalization of marijuana
was changed from event in the park to a march, it decreased from thousands of
participants to hundreds, but still resulted in three arrests for marijuana use).

214. Note that even those traditional public forum rights are not without limits for
groups with a track record of law breaking. See Thomas v. Chi. Park Dist., 534 U.S. 316
(2002) (holding that Park District could deny permit to Hempfest based on past violations
of park regulations).
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promote an activity or institution sponsored or subsidized by the city
or a related government entity. Bootstrapping a banner program
onto various other programs that themselves look more like
government speech might improve government’s chances of retaining
control of content, but would limit the banner program’s scope and
flexibility. :

If private banners are characterized as limited public forums,
however, then government will have to limit the permissible content
limitations in a very restrictive fashion, such as by permitting only
neighborhood chambers of commerce or other retail associations to
display banners, while also limiting the subject matter to
neighborhood identification, a decorative graphic, and a small
sponsor name.”” Such concrete and narrow parameters would be
defensible and easy to enforce.”

These ideas, however, simply underscore the deficiency of the
limited public forum approach in the context of a special public
purpose forum. Applying this approach to a banner program severely
restricts its potential because cities cannot achieve the full range of
their expressive goals without discretionary speech selection.
Characterizing street light pole banners as government speech is good
public policy because banner programs are wholly additive speech.
They create a new avenue for public expression and, as such, have no
coercive impact on prior existing speech.

2. City Sponsorship of Special Events and Corporate Sponsorship of City
Projects.

First, it has become fairly common for cities to sponsor or
provide some level of support to the special events of private groups
in a wide range of scenarios. The more the program targets a certain
kind of event with particular city goals in mind, the more likely the
subsidies would be deemed government speech. For example,
consider a program for city support of neighborhood festivals. It
could be structured so that any group seeking to produce one simply
fills out an application requesting city services and equipment, which
is granted as a matter of course. Doing it this way would create a

215. Under Wells, the mere identification of a sponsor should not alter the nature of
the display. 257 F.3d at 1140.

216. Such a policy could even be construed as government speech, on the grounds that
the chambers and associations are acting as agents of the city, to transmit its own message
of publicizing and encouraging shopping in its city street retail areas. Finding government
speech here, however, would not expand a city’s expressive outlets, because it would be
premised on the limited context.
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limited or designated public forum, so that the city would not be able
to turn down any group based on their message. Alternatively, the
program could be established to achieve city goals, say,
hypothetically, “improving community relations by sponsoring events
which are supported by established neighborhood groups, highlight
the unique characteristics of that neighborhood, and are consistent
with city policies on diversity and tolerance.” If each proposal was
carefully evaluated, and selection was based on adherence to these
standards, the program would look more like government speech.
Modifiers such as “unique” and “established” require discretionary
speech selection, and such subsidies have a governmental expressive
component as well. This characterization would allow the city to
retain control over the kinds of events it sponsors, with no damage to
First Amendment freedoms.

Second, it has become customary, when cities produce their own
special events, to obtain corporate sponsors to help underwrite the
costs. In return, such sponsors usually are heavily promoted through
signs around the event, mentions in promotional materials and
program notes, and sometimes insertion into the name of the event,
such as, hypothetically, Sear’s Taste of Milwaukee. Where the city
writes, edits and promulgates all such material, under KKK v.
University of Missouri and Wells, it should be considered government
speech and trigger no rights of access by other speakers.

The result becomes less certain where the sponsors display their
own messages. It is fairly common to allow the larger contributors to
use the event grounds for advertising, often by displaying large
banners with their logos and slogans. At the next level, where only
advertising approved and edited by the city is permitted, it still is
likely to be within KKK v. University of Missouri. Although that case
involved journalistic discretion, the court emphasized that radio staff
sometimes edited the sponsor messages.”’

Choice of sponsors could also be deemed government speech
based on the appearance of government endorsement of those
selected sponsors. This would depend on whether the city truly was
selective in its choice of sponsors or simply accepted all who offered
money. Also, if there were a large number of sponsors, especially if
the speech included selections that arguably contravened public
policy such as alcohol or cigarette ads directed at younger audiences,
then event sponsorship would start to resemble the transit-advertising

217. 203 F.3d at 1094.
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context. If participation is too broad, a court might find an “event
advertising” public forum. At the other end of the spectrum, where
an event is co-produced by the city and a corporation, such a
relationship extends beyond the context of acknowledgments of
sponsors. There is no First Amendment right to enter into a joint
venture with a government entity, even to produce an event with
some expressive component.

Even without an endorsement relationship or government
control over the content of sponsor messages, if sponsor selection is
done pursuant to an inherently discretionary standard it still may
come within the Finlay speech selection model. For example, if the
intended audience of the event were families with young children,
sponsorship could be limited to businesses selling goods and services
appealing to that demographic. Criteria related to children could
screen out some negative associations, while screening in those
consistent with attracting families to the city.

Finally, viewing the acknowledgment and promotion of sponsors
as government speech will increase, not diminish, speech
opportunities. Allowing a city the ability to select its sponsors, and
provide them incentives to participate, encourages cities to undertake
this sort of expressive event. In contrast, forced affiliation with any
entity that offers to give money for an event could result in a net
decrease of speech: cities might choose to stop using sponsors, and
then have to scale down or discontinue their events.

3. Government Web Sites.

A final example is the new and growing phenomenon of
government web sites. Generally a municipality will start a web site
for the purpose of communicating with its residents, as well as
potential tourists, businesses, and other users, about the city
government, attractions, events, and opportunities. These web sites
have expanded in complexity as cities feature news and information
from their departments and agencies, and sites are increasingly
interactive, allowing citizens to register for programs, make inquiries,
and convey opinions.” The city web page itself, as a statement from
and about the government, clearly is government speech. But two
new developments that bring private speech onto the official sites,

218. See, e.g, New York City web site, at http://www.nyc.gov; Official Web Site of the
City of Los Angeles, ar http://www.cila.ca.us; City of Chicago web site, ar
http://www.ci.chi.il.us.
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Internet links and advertising, raise novel First Amendment issues.””

Typically a city’s home page will have both internal links, such as
to pages for each department and pages for citizens to use for making
complaints or obtaining permits, and external links. The most
frequent examples of external links are those featuring the tourist
attractions of the area, including cultural institutions, shopping and
restaurants.” The question arises whether allowing any links opens a
designated or limited public forum, or whether the links can be
characterized as an extension of the web site’s government speech,
which would give a city more control over selecting the sites given
links.

Looking to the first such case, Putnam Pit,”” a court likely would
first ask whether the city has created a designated or limited public
forum, and then evaluate the policy and categories. For example,
under existing limited public forum law it would be unconstitutional
viewpoint discrimination for a site with links to entertainment and
restaurants to reject a request to include links to “gentleman’s clubs”
and “Hooters” because the city did not want to promote entities that
demean women.

Because one purpose of establishing a city web site is to promote
the most appealing features of the city, which also are in harmony
with public policy, link selection should be considered government
speech. Government has an expressive purpose and the
accomplishment of this purpose requires discretionary speech
selection. A government website is also a context where the public
will perceive government approval of all sites the city has chosen to
post on its official web site. While a disclaimer is easily done and
would be clearly visible to all viewers, governments would not choose
to structure their web sites in a way that relinquishes control over
content. If forced to accept web sites that are against public policy, a
disclaimer might not be credible without some statement that because
of the First Amendment, the city has no control over selection of
Internet links.

One factor that undercuts the contention that links are
government speech, however, is the loose, uncontrolled nature of the
Internet. Once a city establishes a link, it has no control over where

219. No legal scholarship has addressed these new concepts; to date, attention has
been addressed only to the issue of Internet access. See Gey, supra note 110 (criticizing
attempted government restrictions of Internet content and public access in libraries).

220. See supra note 218.

221. 221 F.3d at 842-44.
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that link leads or how that site is modified. Because the link will not
be to some static message, knowable in advance, government may not
have the ability to be consistently selective enough to sustain a
finding of government speech. At a minimum, the city would need to
undertake a review of its links regularly, which militates against
having a large number of links.

One alternative approach that would finesse the possibility of
loss of control over link contents would be to authorize connection
only to established organizations, such as Chambers of Commerce,
Tourism Councils, retail associations, and restaurant guides, so that
no selection of individual sites, events, restaurants and so forth is
done by the government. Even if deemed a limited public forum, the
opportunity and need for viewpoint distinctions when selecting
among such groups would be minimal. Doing so is distinguishable
from the unsuccessful attempts to avoid implicating the First
Amendment by delegating advertising decisions to a private agency.™
This context does not resemble the transit advertising forums because
those forums involve discrete physical spaces, so that there the
administrator is parceling out limited spots on government’s property.
In contrast, the links.that councils and chambers choose for their own
home pages will not be seen on or have any direct relationship with
the government web site.  This approach, however, would
significantly limit governments’ ability to be creative and flexible in
the rapidly changing Internet world.

Recognizing Internet link selection for city web sites as
government speech benefits the speech market overall because a city
will- have the opportunity to communicate its own vision of city
attractions and policies, without being hijacked by private speakers
with contrary messages. And given the infinitely open and extensive
communication possible on the Internet, exclusion from a particular
governmental unit’s web site in no way inhibits a private entity’s
expressive opportunities, so coercion is not an issue. Finally,
providing governments with editorial discretion over link selection by
means of the government speech paradigm is preferable to the
approach used in Putnam II, because discretion is the essence of
government speech, while the vast majority of limited public forum
cases stress the need for objective content limitations and the test is
framed in terms of viewpoint neutrality. Labeling link selection as
government speech is the only reliable method of ensuring such

222. See supra note 108,
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discretion with any level of predictability.

An additional new development involves bringing Internet
advertising to government web pages. Several governments have
contracted with an Internet company which takes responsibility for
the costs and expertise required to develop and maintain a complex
web site in exchange for administering a program allowing banner ads
on the government site.” A number of other governments have
considered or are considering allowing such advertising; while the
trend has stalled in light of recent Internet advertising revenue losses,
the issue will be recurring.™

A court likely would evaluate the advertising portion of a city
web site as a designated or limited public forum because it is similar
to transit advertising forums. The purpose of opening a web page to
advertising is revenue-raising, not expressive. Limiting the forum to
commercial advertising likely would be defensible. While the
audience is not physically “captive,” as in the transit context, it is not
possible for citizens to avail themselves of the site’s services without
exposure to the advertisements, as anyone who has had to wade
through countless annoying banner and box advertisements is aware.
Further limiting principles, such as only local businesses or only those
serving the tourist industry, probably would be upheld because they
relate to the broader web site purposes.

Several factors do suggest, however, that advertisement selection
is better characterized as government speech. The appearance of
government endorsement of its advertisers is similar to that of its
Internet links. An official web site conveys the authority and
imprimatur of the government, and that perception may be extended
to all information posted there, including advertisements. To the
extent the advertisers can be painted as sponsors of the official web

223. See, e.g., EGovNet, at http://www.egovnet.com (listing governments).

224, See, e.g, Wilson P. Dizard, 111, Can the Government Make Web Ads Work?, ICN
(Apr. 1, 2002), at http://www.gen.com/21_7/manager/18280-1.htm! (noting that while
Hawaii and govAd terminated their agreement as ad revenue dried up, Maryland has just
started their own ad program); Jonathan GS Koppell, Will Cash-Strapped Government
Web Sites Jump on the Beleaguered Banner Bandwagon?, THE INDUSTRY STANDARD
(Feb. 5, 2001), at http://www.thestandard. . .cle. (discussing phenomena generally, and
noting governments continuing need for money to support a sophisticated Internet
presence); William Welsh, Virginia Prepares to Open Door to Advertising on its Web Site,
WASHINGTON TECHNOLOGY, (Jan. 22, 2001), at
http://www.washingtontechnology.com/news/15_20/state/16203-1.html (discussing
Virginia’s plan to start web ads, and Iowa’s plans to look for web sponsors); Dibya Sarkar,
Mixed Messages, FCW.COM (Jan. 8, 2001), at http://www.fcw.com (analyzing business
structure and revenue potential, discussing govAd contracts and Massachusetts’
independent efforts to use web site ads).
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site, University of Missouri’™ would be useful. Given that it posts the
ads, at least in some sense the government is the “speaker,” although
that argument may be less persuasive with the written word via
computer than it was with spoken word on public radio. Again, it
would come down to the particular facts: the more it looks like
government acknowledging its sponsors, the closer to government
speech; the more it resembles transit advertisements, with advertisers
controlling the content and presentation, and a broad range of
speakers diluting the appearance of endorsement, the more it looks
like a public forum.” In this context, the physical appearance would
matter significantly, in addition to the contractual and practical
realities.

There is less of a policy rationale for allowing government to
pick and choose among advertisers, as compared with Internet links,
however, because doing so is less tied to government’s expressive
purposes for its web site. Most likely, to retain any content control,
government’s only choices will be to establish and maintain narrow
content limitations or, if the results are unacceptable, to abandon the
advertisement forum altogether.

CONCLUSION

As laid out in Part I, where use of its nonpublic property or funds
is deemed a limited public forum, government’s stated ability to
establish content limitations is largely illusory. It is unable to exclude
speech that is divisive or contrary to public policy and general criteria,
such as speech that is inclusive or has broad appeal, may be struck
down as conducive to viewpoint discrimination. In a limited public
forum, government now has few options. It may legislate very
specific, narrow criteria designed to avoid controversy, such as
granting arts funding only to large established organizations or
allowing only neighborhood identifiers on street light pole banners.
It may attempt broad expressive goals and risk liability for every
policy decision. Or, it may simply close down the forum to all private
use.

These options do not fit the growing number of special public

225. KKK v. Curators of the Univ. of Mo., 203 F.3d 1085 (8th Cir.), cert. denied 531
U.S. 814 (2000).

226. See Welsh, supra note 224 (noting Iowa’s plans to look for web sponsors). The
distinction, per Towa’s plan, is that “[u]nlike Internet advertising, which typically allows
users to click through to the advertiser’s Web site, the sponsorships will limit advertisers to
displaying their name in exchange for partially subsidizing the site.” /d.
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purpose forums or the increasing use of corporate sponsors for
government programs. Instead, these contexts are better served by
construing them as government speech, which would allow
government to determine the content of speech in its programs, even
when private speakers elaborate on its general themes.

This approach does raise a general policy concern over its
potential limitlessness. This Article has provided some specific means
for addressing the Court’s cautions against suppressing viewpoints
and having a coercive effect. Namely, for special public purpose
forums, any rejections under the guise of government speech should
be clearly grounded in government’s publicly announced expressive
purposes for the program. Also, viewpoint-based selections should
not be allowed in contexts where government subsidies are essential
to private speakers’ continued operations. A more global concern is
that government can always provide some policy statement
manufacturing purported expressive goals for any program where it
provides funds or access to private speakers. The answer lies in
scrutiny of the context’s characteristics. Where the context has little
to do with government presenting its views and images to the public,
as in meeting room use, or is primarily concerned with revenue-
raising, as in advertising forums, it will not merit designation as a
special public purpose forum. Sponsor acknowledgment, itself a
narrow category, does not create the same fears regarding its
boundaries.

Religious speech presents one final conundrum. If a program or
context is deemed government speech, including a religious speaker
may be seen as unconstitutional endorsement of a religious
message.” On the other hand, if it is deemed a limited public forum,
rejection of religious speech will be held unconstitutional viewpoint
discrimination, as in Rosenberger. The predicament of government
lies in the uncertainty over how a given program or context will be
construed by a court. The answer will be necessarily case-by-case.
There may be some circumstances where government has discretion
to select which private speakers serve the expressive purposes for its
program, and yet is including a broad enough spectrum of private

227. See David Cole, Faith and Funding: Toward an Expressivest Model of the
Establishment Clause, 75 S. CAL. L. REV. 559 (2002) (asserting that the presence of
government speech should be the dividing line between acceptable government subsidies
of religiously-affiliated organizations and those that violate the Establishment Clause, so
that funding a drug treatment program, with its “just say no” message would be
unconstitutional, while funding a soup kitchen, which lacks a message component, would
be allowed as part of a neutral program).
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speech that doing so will not look like government endorsement of a
religious message. Consider if a city wanted to highlight community
institutions in its banner program. If it included churches along with
schools, hospitals and charitable institutions, that would both fit with
its policy and not be endorsement. Similarly, if a city website
included links to important cultural and architectural sites, inclusion
of suitable churches would be acceptable. The analysis is different
however, for sponsorship acknowledgments and any other context
that depends on endorsement as its rationale. Making sponsorship
acknowledgments that contain religious speech would cross that line,
and whether religious entities could be sponsors at all probably would
depend on how exclusive the group.

The proposed expansions of the government speech doctrine will
facilitate new additions to the speech market, and thus will serve First
Amendment values, as illustrated by one final example. In the
summer of 2002, the Chicago Department of Cultural Affairs
produced a city-wide special event entitled “Music Everywhere,”
which consisted primarily of selected performers playing music on the
streets. It was publicly funded and heavily promoted as a tourist
attraction, so the organizers wanted to ensure high quality and
diverse musical offerings. Initially, there was some concern over how
this would affect existing street performers;™ they could have argued
that the program was a limited public forum for street performers, so
that they, too, were entitled to participate and be paid by the city.
The established criteria of musical excellence and showcasing the
city’s diversity allowed for discretionary selection, however. This
purely additive speech had no negative impact on freedom of speech.
Existing street performers are allowed on the sidewalks as a matter of
right, of course, not subject to control as to content or musical skills,
but only regulated as to hours, certain prohibited places, and level of
noise.”™ Music Everywhere did not displace the private performers,
and they may even have benefited by the heightened awareness of
street music and the increase in people coming into the downtown
area to seek it out.

In sum, increasing governments’ ability to fashion their own

228. Fran Spielman, Music Will Fill Streets of City This Summer, CHI. SUN-TIMES,
Mar. 23, 2002, at 5; Gary Washburn, What Can Top Cows? The Sound of Moo-sic, CHL
TRIB., Mar. 23,2002, at 1. The event was a sequel to the wildly successful Cows on Parade
of 1999, which was emulated by scores of municipalities. See id.

229. See Howard Reich, Street Musicians Get a Cold Shoulder from the City, Unless
They Are the Mayor’s Own Chosen Minstrels, CHI. TRIB., Mar. 29, 2002, at C1.

230. See CHI,, ILL. MUNICIPAL CODE § 4-268-050 (1992); id. § 11-4-1110 (1998).
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messages in the expanding context of public-private partnerships will
serve only to enhance First Amendment values by increasing
opportunities for speech activity, rather than suppressing or
threatening the existing free speech rights of individuals. For this
reason, special public purpose forums and sponsorship
acknowledgments should be considered government speech to allow
for discretionary selection, rather than be held to ever-narrowing
interpretations of viewpoint discrimination.
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