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community standards can possibly be imputed to the state’s elected repre-
sentatives, so the fact of that voidance should not be admissible in evidence
in a federal postal obscenity case. But presumably, if a state’s lawmakers
repealed the state’s obscenity legislation and enacted no replacement, the
Fifth Circuit might have been disposed to deem that fact controlling on the
issue of community standards. The same cannot be said for the district court
in Treatman, however; that court, although confronted with a similar
situation, repudiated unconditionally the applicability of state law as evi-
dence of community standards. But Hill and Slepicoff do point to an
important insight. If state law is to govern at all, it can only do so if it
represents a clear-cut policy judgment of the legislature, and making that
determination requires a consideration of the context in which the law in
question was enacted, amended, repealed or interpreted. The Court in Smith
was not oblivious to the importance of context; it both suggested a variety of
reasons why the 1974 Towa legislation need not be construed as an expres-
sion of a legislative intent to leave unregulated the distribution of obscene
materials to adults and it also pointed out that the enactment of the 1976
statutes by the state legislature indicated that the 1974 laws were probably
never intended to be more than stopgap legislation.®® This is a valid
criticism. Moreover, it is a criticism that suggests that Smith falls within
another one of the subcategories of section 1461 prosecutions where it
would be improper to presume that state law is controlling. But Hill and
Slepicoff could be construed as instances where this technique of contextual
scrutiny will be utilized to distinguish between those state laws, or gaps in
state laws, that define the content of community standards and those that do
not. Smith, on the other hand, accepts the thesis that state legislatures
cannot “‘freeze’’ community standards; the Court therein used the technique
of contextual scrutiny in a negative fashion, solely in order to rebut the
claim that it was nullifying Iowa law.

Danley, as noted earlier, is one of those cases in which the applicable
standards include those of localities both within and without the forum state,
so that, by definition, the law of the forum state should not be governing.
But Danley also stands for the broader proposition that whether members of
the relevant community condone what the state legislature permits is a
question for the trier of fact. Superficially, Harding would seem to conflict
with Danley on this point, because in the former case the Tenth Circuit
upheld the decision of the trial court not to submit evidence of the forum
state’s laws to the jury. But the discrepancy may well be explained by the
fact that in Harding the defendant had already entered into a stipulation with
the government that the materials he was charged with distributing were in

604. See 431 U.S. at 306.
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fact obscene. At any rate, to the extent that there was any difficulty on this
point, the Court in Smith clarified it by expressly adopting the rule of
Danley 5%

Thus, it could be argued that the result in Smith was proper because
that case represents one of those section 1461 prosecutions where the import
of state law is ambiguous and thus evidence of that law should only be
deemed probative, rather than conclusive. Indeed, except in those cases
involving the clearest expressions by a state legislature of its intent to define
community standards, one might well argue that most section 1461 prosecu-
tions will fall within this subcategory of situations where the opinions of the
state legislature are inherently ambiguous. But Smith goes further and says
that even in those clear-cut, indisputable cases, states cannot fix community
standards.®% This conclusion with respect to federal postal obscenity cases
is premised on the argument noted earlier that the community standards
aspect of section 1461 presents issues of federal law, and that such law
overrides inconsistent state legislation. But what is that ‘‘federal law”’? It
cannot be located in the language of section 1461, which never mentions
community standards. It must therefore be the language in Hamling holding
that the relevant standards are those of the jurors’ vicinage.%%” The problem
with this interpretation is that the language in Hamling never addresses the
issue of what effect jurors must give to state law. Thus, Smith reads into the
language of Hamling the assumption expressed in Danley that merely
because one’s elected representatives enact laws evincing a particular policy
with respect to the suppression of obscenity, this does not mean that one
must condone or abide by that policy. The Court in Smith then blithely
proclaims that this newly-coined interpretation of Hamling is governing
federal law. The troubling aspect of the decision is that the Court need not
have taken this step. It could have attempted to identify passages in Hami-
ing that supported its interpretation of what federal policy was. There are
some such suggestive paragraphs in that earlier opinion. Thus, the Court in
Hamling noted that evidentiary rulings of a federal trial judge will rarely
constitute reversible error, ‘‘since ‘in judicial trials, the whole tendency is to
leave rulings as to the illuminating relevance of testimony largely to the
discretion of the trial court that hears the evidence.’ *’% On this basis, the
action of the district court judge in Smith in admitting the evidence of the
1974 Iowa legislation, but considering such evidence to be less than conclu-

605. See id. at 308,

606. Seeid. at 302.

607. Hamling v. United States, 418 U.S. 87, 105-06 (1974).

608. Id. at 124-25 (citing Salem v. United States Lines Co., 370 U.S. 31, 35 (1962);
Michelson v. United States, 335 U.S. 469, 480 (1948); NLRB v. Donnelly Co., 330 U.S. 219, 236
(1947)).
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sive on the issue of contemporary community standards could have been
upheld by itself as a legitimate exercise of discretion. Or the Court could
have engaged in the discriminating approach of Hill and Slepicoff and
looked to the circumstances surrounding the enactment, amendment, repeal
or interpretation of the law alleged to be controlling. Indeed, the technique
of contextual analysis would have been consistent with Hamling . The Court
in that case had rejected the contention that the materials involved therein
were not obscene because they had been mailed under a second-class
mailing permit; it noted that the federal law creating standards for the
issuance of such permitsS®® could not be controlling on the issue of obscenity
vel non because it has been judicially determined that the law gave postal
inspectors no power of censorship.!® Thus, there were narrower bases for
the result reached by the majority in Smith, which would not have entailed
reading something into Hamling that was not explicitly there. The Court
seemed to ignore these narrower bases of decision primarily because it
initiated its discussion of the whole problem with the flat assertion that state
legislatures can never define community standards even in the context of
state obscenity prosecutions; it therefore began with the presumption that
the same would hold true in federal prosecutions.

The rationale underlying 'this generality is that ‘‘contemporary commu-
nity standards’’ represent no more than an inherently subjective measure of
local mores, and that states cannot freeze the definition of that measure.
Actually, the issue appears to be trivial; those state statutes that have
explained the meaning of “‘contemporary community standards’’ have done
no more than define the relevant community as the state as a whole,®! a
practice which Smith approves.12 Moreover, Justice Powell, who provided
the swing vote in Smith, specifically cautioned that *‘this case presents no
question concerning the limits on a State’s powers to design its obscenity
statutes as it sees fit or to define community standards as it chooses for
purposes of applying its own laws. Within the boundaries staked out by
Miller, the States retain broad latitude in this respect.’’5!® Justice Powell’s
caveat is well taken; Justice Blackmun’s assertion that states may never
legislatively fix community standards would appear to be erroneous, at least

609, See 39 U.S.C. § 4354 (repealed 1970); 39 C.F.R. Pt. 132 (1973) (no longer in force).

610. Hamling v. United States, 418 U.S. 87, 126 (1974) (citing Hannegan v, Esquire, Inc.,
327 U.S. 146, 158 (1946)). The Court in Hannegan held that *‘[t)he validity of obscenity laws is
recognition that the mails may not be used to satisfy all tastes, no matter how perverted. But
Congress has left the Postmaster General with no power to prescribe standards for the literature
or the art which a mailable periodical disseminates.”

611. See note 471 supra.

612. 431 U.S. at 303,

613. Id. at 310 (Powell, J., concurring).
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with respect to state obscenity actions. The ‘‘broad latitude’’ accorded by
Miller v. California®* and Paris Adult Theater I v. Slaton®'> would appear
to support this view. Thus, in Miller, the Court claimed that ‘‘[w]e empha-
size that it is not our function to propose regulatory schemes for the States.
That must await their concrete legislative efforts.’’6'¢ Paris went even
further, finding that “‘[t]he States of course may follow . . . a ‘laissez-
faire’ policy and drop all controls on commercialized obscenity, if that is
what they prefer, . . . but nothing in the Constitution compels the States to
do so with regard to matters falling within state jurisdiction.’*6!? Earlier in
Paris, the Court had spoken of the states’ interests in protecting social order
and morality. In conjunction with this statement it quoted with approval the
following assertion by Justice Oliver Wendell Holmes:

[T]he proper course is to recognize that a state legislature can do

whatever it sees fit to do unless it is restrained by some express

prohibition in the Constitution of the United States or of the State,

and that Courts should be careful not to extend such prohibitions

beyond their obvious meaning by reading into them conceptions of

public policy that the particular Court may happen to entertain.5!8
Both Hamling and Miller assert that the First Amendment does not require
the application of national standards.®® Conversely, it would seem that this
same constitutional provision does not mandate local standards. Indeed, the
Court in Hamling ruled that a jury instruction containing eighteen references
to ‘‘national standards’’ would not constitute reversible error, absent a
showing that it materially affected the deliberations of the jury.5?° Moreov-
er, even Justice Blackmun in Smith noted that Miller only held that states
could not be compelled to adopt a national standard; he left open the
possibility that states might be permitted to adopt such a standard voluntari-
ly.6%! Thus, Miller, Paris and even Smith point out that the matter of
‘‘contemporary community standards’’ is subject to the Supreme Court’s
notion of judicial convenience, not the dictates of the Constitution. If so,
then Justice Holmes’ stafement would appear to support the proposition that
the states can do whatever they ‘‘see fit>’ on the subject at least, according to
Paris, so long as they act on ‘‘matters falling within their own jurisdiction.”’

614. 413 U.S. 15 (1973).

615. 413 U.S. 49 (1973).

616. 413 U.S. at 25.

617. 413 U.S. at 64 (emphasis in original).

618. Tyson & Bro. v. Banton, 273 U.S. 418, 446 (1927) (Holmes, J., dissenting, joined by
Brandeis, J.), quoted in 413 U.S. at 60 n.11.

619. Hamling v. United States, 418 U.S, 87, 106-07 (1974); Miller v, California, 413 U.S. 185,
31-32 (1973).

620. Hamling v. United States, 418 U.S, 87, 107-08 (1974).

621. 431 U.S. at 304 n.11.
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A state obscenity prosecution based upon state law obviously falls within the
jurisdiction of the state, so under Paris and Miller it seemed that a state
could fix the definition of ‘‘contemporary community standards’’ with
respect to such prosecutions. Justice Blackmun’s holding on this issue in
Smith would thus appear to run counter to the great deference due to the
wishes of the state legislatures, as expressed in the 1973 obscenity cases.

Moreover, Justice Blackmun’s remark that states cannot freeze com-
munity standards is inherently vacuous, at least with respect to state prose-
cutions. When a state revises its obscenity laws to permit criminal sanctions
to be applied only against those who disseminate ‘‘obscene materials’’ to
minors, for example, it is implicitly setting a standard with respect to adults,
namely, that they can be sold or given any type of sexually-oriented
materials with impunity. A community within the state might not condone
this policy, but its condonation is irrelevant; the potential jurors will never
get a chance to evince their disagreement with the policy of the state
legislature, because they will never get a chance to be part of a trial
involving one accused of distributing obscenity to adults under existing state
law. Thus, the state has, as a practical matter, established a community
standard by promulgating a policy of law enforcement. It has done so with
the sarne force and effect as if it had passed a law saying ‘‘the contemporary
community standards of this state are that sexually-oriented materials dis-
seminated or displayed solely to persons over the age of eighteen can never
appeal to prurient interests or be deemed patently offensive.’’ Nevertheless,
Justice Blackmun in Smith would permit a state to ‘‘define the kinds of
conduct’’ that it will regulate. He never notices that one effect of such a
definition may in fact be the ‘‘freezing’’ of community standards. There-
fore, on this aspect of the case, Justice Powell’s concurrence advocates not
only a much more pragmatic approach, but also one that remains consistent
with Miller, Paris and Hamling.

The obvious consequence of the Smith decision in light of Justice
Powell’s concurrence is that a jury composed of the citizens of a given state
will be bound by the contemporary community standards defined explicitly
or implicitly by that state’s legislature, whenever they serve in a state
prosecution. That identical jury, however, sitting in a federal prosecution
conducted within the same state, is free to ignore the local legislature’s
definitions. The five prevailing justices in Smith elected to create this
situation by relying on a flat assertion about preeminent federal policy, a
policy which they themselves invented in this case. One can only wonder
whether a narrower ground of decision, such as those suggested earlier,
would not only have yielded a more internally consistent rule but would also
be less likely further to obscure an already murky subject.
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(2) Questions of Policy

Justice Stevens’ dissent in Smith is interesting because he advocated a
reconsideration of the step undertaken in Hamling, the repudiation of
national standards for federal postal obscenity prosecutions. In arguing for a
‘“principled re-examination’’ of the very premises upon which the result in
Smith rests, he focused on some concerns that had formerly been well
expressed by Justice Douglas, concerns that involve matters outside the
relatively narrow issues resolved in this case. In his dissent in Miller,
Justice Douglas had stated that “‘[t]o send men to jail for violating standards
they cannot understand, construe, and apply is a monstrous thing to do in a
Nation dedicated to fair trials and due process.’’6?? Similarly, in his dissent-
ing opinion in one of Miller’s companion cases, Justice Douglas asserted
that “‘[t]he Constitution never purported to give the Federal Government
censorship or oversight over literature or artistic productions . . . [and to
construe colonial history] . . . as qualifying the plain import of the First
Amendment is both a non sequitur and a disregard of the Tenth Amend-
ment.’*%2 Justice Stevens, when he argued that the line of demarcation
between speech that is protected by the First Amendment and that which is
not is ‘‘too blurred’’ to be left to the subjective reactions of individual
jurors,%2* particularly for the purpose of identifying criminal conduct under
federal law, is thus, to a great extent, reiterating the sentiments of the man
whom he replaced on the Court.

Indeed, Justice Stevens’ entire criticism of the policy of basing com-
munity standards on the viewpoints of individuals is an acute one. The
majority’s citation of the remark in Hamling that a juror can draw on his
knowledge of the vicinage to judge the issue of obscenity vel non in the
same way that he could draw on his knowledge of the propensities of a
reasonable man is a specious comparison. The Court in Hamling cited as
supporting authority for its statement tort cases involving issues of negli-
gence.52 While the exercise of common sense and sound judgment by each
juror may well suffice for a determination of civil Liability for personal
injury, is it an appropriate method by which to measure criminal liability for
speech that may or may not be protected by the First Amendment, depend-
ing upon the result of the measurement made? It can be argued persuasively
that the application of such local standards creates a chilling effect on the
dissemination of materials because sellers are unwilling to risk a criminal

622. Miller v. California, 413 U.S. 15, 43-44 (1973) (Douglas, J., dissenting).

623. United States v. Twelve 200-ft. Reels of Film, 413 U.S. 123, 130-31 (1973) (Douglas,
J., dissenting).

624, See 431 U.S. at 316 (Stevens, J., dissenting).

625. Hamling v. United States, 418 U.S. 87, 104-05 (1974). See note 436 supra.
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conviction for testing variations in standards from place to place. Justices
Brennan and Marshall, joined at times by Justice Stewart, have often noted
this problem in obscenity cases; they advocate the desirability of balancing
the First Amendment interests of a defendant in an obscenity prosecution
against those the government has in protecting public morals. Thus, in his
dissent in Paris Adult Theater I v. Slaton,5%¢ Justice Brennan, joined by
Justices Stewart and Marshall, stated:

I am forced to conclude that the concept of ““obscenity’’ cannot be

defined with sufficient specificity and clarity to provide fair notice

to persons who create and distribute sexually oriented materials,

to prevent substantial erosion of protected speech as a byproduct

of the attempt to suppress unprotected speech and to avoid very

costly institutional harms. Given these inevitable side effects of

state efforts to suppress what is assumed to be unprotected

speech, we must scrutinize with care the state interest that is

asserted to justify the suppression. For in the absence of some

very substantial interest in suppressing such speech, we can hard-

ly condone the ill effects that seem to flow inevitably from the

effort.6

The majority in Miller was not insensitive to the “‘ill effects’’ adverted
to by Justice Brennan. It noted that the use of national standards implies that
materials deemed intolerable under such standards might, as a result, be
unavailable in those communities where local tastes are such that those
materials would be acceptable.5?® Consequently, the majority argued that
the potential for suppression would be as significant were prurient interest
and patent offensiveness to be judged in accordance with a nationwide
standard as it might be under a regime utilizing local standards.®? There-
fore, it was said that it would be ‘“neither realistic nor constitutionally sound
to read the First Amendment as requiring that the people of Maine or
Mississippi accept public depiction of conduct found tolerable in Las Vegas,
or New York City.”’%® But, as Justice Stevens points out, the standard
applied by the majorities in Miller and in Smith focuses upon the content of
the materials in question and their impact on the average person in the
community and ‘‘that impact is not a constant; it may vary widely with the
use to which the materials are put.’’63! Thus, he argues that there is neither
absolute immunity from governmental regulation for protected speech in

626. 413 U.S. 49, 73 (1973) (Brennan, J., dissenting, joined by Stewart and Marshall, J1.).

627. Id. at 103 (emphasis in original) (Brennan, J., dissenting, joined by Stewart and
Marshall, J1.). See also Smith v. California, 361 U.S. 147, 150-54 (1959); Lockhart, Escape from
the Chill of Uncertainty: Explicit Sex and the First Amendment, 9 Ga. L. Rev. 533, 536-57
(1975) [hereinafter cited as Chill of Uncertainty).

628. Miller v. California, 413 U.S. 15, 32 (1973).

629. Id. n.13.

630. Id. at 32-33.

631. 431 U.S. at 317 (Stevens, J., dissenting).
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fact, nor should there be absolute criminal liability for any use of obscene
material. After all, ‘‘[w]hat is one man’s amusement, teaches another’s
doctrine.’’%32 Justice Stevens then arrives at much the same conclusion
reached by Justice Brennan in Paris. He would permit states to regulate
obscenity in a manner short of outright suppression, particularly where the
speech in question poses the threat of being a nuisance to unconsenting
adults.533 Thus, the slim majority of five that prevailed in Miller and
Hamling remains exactly that, a slim majority.

Justice Stevens also points out that the effect of relying on jurors’
subjective interpretations is to make guilty verdicts in obscenity cases
virtually unreviewable by appellate courts.5** The majority’s opinion in
Smith compels a consideration of the problem. Although the subsequent
review of a particular conviction does little to alleviate the chilling effect of
the jury’s use of ill-defined, variable standards in arriving at a verdict of
guilty, at least the possibility of reversal by an appellate court provides some
assurance that ‘‘convictions from provincial communities where the views
of what is acceptable material were badly out of line with contemporary
views in most American communities’*®3> will not prevail as precedent. As
the majority in Miller appeared to concede, First Amendment values are
protected not only by its definitional formula of obscenity, but also *‘by the
ultimate power of appellate courts to conduct an independent review of
constitutional claims when necessary.”’52 That power is especially crucial
in obscenity cases. This is so because those cases involve issues concerning
what are referred to as “‘constitutional facts.’” In Roth v. United States %7
the Court held that obscenity is not speech protected by the First Amend-
ment. The determination that an item is not obscene is therefore simulta-
neously a determination that it is or is not shielded by the Constitution.
Thus, as Justice Harlan noted in his separate opinion in Roth, obscenity is
“‘not really an issue of fact but a question of constitutional judgment of the
most sensitive and delicate kind.’*538

One effect of denominating an issue to be one of ‘‘constitutional fact”’
is to require appellate courts to make an independent judgment on the issue
by means of a de novo review of the trial record. As two commentators have
phrased it:

632. Winters v. New York, 333 U.S. 507, 510 (1943).

633. See 431 U.S. at 318-19 (Stevens, J., dissenting).

634, Id. at 315-16.

635. Chill of Uncertainty, supra note 627, at 551.

636. Miller v. California, 413 U.S. 15, 25 (1973).

637. 354 U.S. 476 (1957). See notes 3-10 and accompanying text supra.

638. 354 U.S. at 498 (Harlan, J., concurring in part and dissenting in part) (emphasis in the
original).
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This obligation—to reack an independent judgment in applying

constitutional standards and criteria to constitutional issues that

may be cast by lower courts “‘in the form of determinations of

fact’’—appears fully applicable to findings of obscenity by juries,

trial courts, and administrative agencies. The Supreme Court is

subject to that obligation, as is every court before which the

constitutional issue is raised.®
The Supreme Court acknowledged this obligation both before and after
Miller. Thus, in Kois v. Wisconsin,®*® decided in 1972, the Court was
confronted with the problem of whether two features appearing in an
‘“‘underground’’ newspaper had, as their dominant theme, an appeal to
prurient interest. The first was an article purporting to chronicle the author’s
arrest for possession of obscene material and including two photographs
depicting naked men and women embracing each other, photographs that
were said to be representative of the materials in question; the other was a
*“‘Sex Poem’ that consisted of ‘‘an undisguisedly frank, play-by-play ac-
count of the author’s recollection of sexual intercourse.’’*! The Court noted
that ‘‘[w]hile ‘contemporary community standards,’ . . . must leave room
for some latitude of judgment, and while there is an undeniably subjective
element in the test as a whole, the ‘dominance’ of the theme is a question of
constitutional fact.’’6*2 On the basis of its independent review of the items in
question, the Court found no dominant appeal to prurient interest and thus
reversed a judgment of conviction.®3 Similarly, in Jenkins v. Georgia,5**
decided in 1974, the Court was confronted with a conviction arising from
the theatrical showing of a film entitled ‘‘Carnal Knowledge.’’ The majority
opinion cautioned:

Even though questions of appeal to ‘‘prurient interest’ or of

patent offensiveness are ‘‘essentially questions of fact,”” it would

be a serious misreading of Miller to conclude that juries have

unbridled discretion in determining what is ‘‘patently offensive.”’

Not only did we there say that ‘“‘the First Amendment values

applicable to the States through the Fourteenth Amendment are

adequately protected by the ultimate power of appellate courts to

conduct an independent review of constitutional claims when nec-

essary,” . . . but we made it plain that under that holding “‘no one

will be sub]ect to prosecution for the sale or exposure of obscene

materials unless these materials degnct or describe patently offen-
sive ‘hard core’ conduct . . .

639. Lockhart & McClure, supra note 3, at 116.

640. 408 U.S. 229 (1972).

641. Id. at 231.

642. Id. at 232 (citing Roth v. United States, 354 U.S. 476, 489 (1957)). See also Childs v.
Oregon, 431 F.2d 272, 276 (9th Cir. 1970), vacated on other grounds, 401 U.S. 1006 (1971).

643. 408 U.S. at 232,

644. 418 U.S. 153 (1974). See notes 54-58 and accompanying text supra.

645. Id. at 160 (citations omitted).
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Thus, after reviewing the film in question, the Court held that it was not
legally obscene because it contained no depictions of ‘‘hard core pornog-
raphy’’ as defined by the examples given in Miller.5 In his concurrence,
Justice Brennan remarked that ‘‘[a]fter the Court’s decision today, there can
be no doubt that Miller requires appellate courts—including this Court—to
review independently the constitutional fact of obscenity.’’®7 This assess-
ment appeared to be correct and, as a result, the Court in Jenkins appeared
to adopt a very wide-ranging concept of appellate review of the three
elements of the Miller test.

How wide-ranging this concept is may be appreciated by considering
Professor Schauer’s explanation of what it entails:

What the scope of review involves is a determination of whether,
as a matter of constitutional law, the materials are of such charac-
ter as to be clearly outside the scope of First Amendment protec-
tion, or, if the issue is not clear, to contain arguably prurient,
patently offensive, and valueless depictions or descriptions such
that jury findings of pruriency, offensiveness, and lack of value
would not offend the Constitution. In other words, the appellate
court must make an independent review, but the question to be
asked is not whether the materials are obscene, but whether the
materials create a jury issue of obscenity. Since this involves
questions of constitutional law, more evidence is needed to create
a jury issue than in other criminal cases, not by virtue of a
different standard, but by virtue of the various elements of the
Roth-Miller test. Thus, the independent review by an appellate
court must deal with prurient interest, dominance of the theme,
patent offensiveness, lack of value, and whether or not the mate-
rials depict or describe hard-core sexual conduct. If, as to each of
these issues, a jury issue is created, then the verdict must be
allowed to stand. But if, as to any one of these issues, the review-
ing court finds that the material is not within the Roth-Miller
definition of obscenity, then a verdict of obscenity must be re-
versed.5®

This quotation certainly seems to be an accurate summary of Jenkins. Yet,
language in Smith would appear to espouse a significantly different view of
the scope of appellate review of obscenity cases. Justice Blackmun therein
said review would be limited to four issues: (a) whether jurors were instruct-
ed to consider the views of their entire community and not just their own
views or those of an atypical minority; (b) whether the conduct depicted
falls within the examples specified in Miller; (c) whether the item in
question meets the third part of the Miller test, i.e., lacks serious literary,
artistic, political, or scientific value and (d) whether the evidence was

646. Id. at 161.
647. Id. at 163 (Brennan, J., concurring, joined by Stewart and Marshall, JJ.).
648. SCHAUER, supra note 3, at 152 (emphasis in original).
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sufficient.* By the fact that the Court in Smith specified that the third part
of the Miller test was ‘‘particularly amenable’’ to appellate review, it
suggested that the other two parts, appeal to prurient interest and patent
offensiveness, are not. Presumably, this would be so because those two
elements depend upon jurors’ application of contemporary community stan-
dards, something judges sitting on appellate courts could never hope to
ascertain. If this is so, then extensive review of these issues of constitutional
fact is precluded. Instead of considering whether all the evidence creates a
jury issue on each of these two aspects of the Miller test, appellate courts
after Smith are alloted a much narrower role, one of ascertaining whether
the materials in question consist either of ‘‘[p]atently offensive representa-
tions or descriptions-of ultimate sexual acts, normal or perverted, actual or
simulated”’ or of ‘‘[platently offensive representations or descriptions of
masturbation, excretory functions, and lewd exhibition of the genitals.’’6>
The effect of this limitation is to restrict appellate review of patent offen-
siveness solely to these enumerated examples, a fact which reduces such
review to a mechanical exercise in matching the evidence adduced at trial
with one or more of the types of depictions mentioned. Moreover, this
limitation precludes any independent review on the issue of appeal to a
prurient interest; the appellate court is instead allotted the minor role of
ascertaining if the jurors were instructed on the right standard to be used in
judging the existence of such an appeal. One might argue that the traditional
scope of appellate review might be preserved by Justice Blackmun’s inclu-
sion of the catch-all phrase ‘‘sufficiency of the evidence’’ as anr appropriate
subject for consideration by judges sitting on a court of appeals. This
phrase, however, refers merely to whether the government introduced suffi-
cient evidence at trial to sustain a finding of obscenity. Thus, in Smith, for
example, the issue would be whether the materials in question, which were
all that the federal prosecutor introduced on this issue, would serve as a
sufficient basis for a jury’s determination on the matter of obscenity vel non.
Phrasing the requirement in this way suggests that an appellate court might
still be able to decide whether or not a jury issue of obscenity exists in the
course of its review of the materials admitted by the trial court. In fact,
however, the appellate court has no such broad powers under the *‘sufficien-
cy of the evidence’’ criterion of review. As the Court said in Paris Adult
Theater I v. Slaton:%!

Nor was it error to fail to require ‘‘expert” affirmative evi-
dence that the materials were obscene when the materials them-

649. 431 U.S. at 305-06.
650. See note 37 and accompanying text supra.
651. 413 U.S. 49 (1973).
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selves were actually placed in evidence. . . . The [materials],
obviously, are the best evidence of what they represent. ‘‘In the
cases in which this Court has decided obscenity questions since
Roth, it has regarded the materials as sufficient in themselves for
the determination of the question.’’652

Thus, once the government introduces the allegedly obscene materials into
evidence at trial, appellate review of the issue of whether those items
constitute sufficient evidence on which to base a finding of obscenity is
virtually precluded. Consequently, as noted above, Smith would seem to
foreclose independent appellate review on the issue of appeal to prurient
interest, and fixes an extremely narrow range for such review on the issue of
patent offensiveness. The Court appears to engage in this sharp departure
from prior cases like Kois and Jenkins because of its perceived need for
judges to defer to jurors’ own assessments of what their community’s
standards are.

This deference in Smith in many ways compels the general conclusions
on reviewability reached by Justice Blackmun. If jurors must apply contem-
porary community standards in accordance with ‘‘their own understanding
of the tolerance of the average person in their community,”’®>® can the
Supreme Court, which sits in Washington, disagree with that assessment?
The substantive examples of patent offensiveness suggested in Miller and
incorporated in section 1461 prosecutions by the Court in Hamling will
permit appellate courts to reassess the jury issue of obscenity vel non to
some extent, but those examples will primarily be helpful only in the
relatively easy cases like Jenkins. These substantive limitations will not
forcefully constrain the trier of fact'in a borderline case, and while ‘‘hard
core’’ depictions may be obvious on many occasions, one can imagine
numerous instances where sexually-oriented materials will be at the very
periphery of acceptability. Thus, Smith confirms the view of Professor
Lockhart that the Court has, in effect, placed ‘‘the application of two major
factors in the constitutional standard—pruriency and offensiveness—be-
yond effective appellate judicial review, making virtually conclusive the
views of local jurors and.judges applying these highly subjective fac-
tors.’*5%* In so doing, the Court has also signaled that the ‘‘constitutional
fact”’ doctrine simply may not apply with regard to these two aspects of the
tripartite Miller test.

But what of the independent review accorded the third aspect of that
test, the determination of whether the material, taken as a whole, lacks

652. Id. at 56 (citations & footnote omitted). For other similar expressions on this subject,
see note 294 supra.

653. 431 U.S. at 305 (emphasis added).

654. Chill of Uncertainty, supra note 627, at 552.
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