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of the nation, and when the Communist Party had begun to benefit
from its loud insistence on racial equality, the Court began to relent.®
In 1948 it denied enforcement to restrictive racial covenants,” and in
1953 it outlawed them.'®° In 1954, in Brown v. Board of Education,'®! it
repudiated the “separate-but-equal” doctrine of the Plessy case as ap-
plied to public schools, but left untouched, then and thereafter, the
equally important second point in the 1883 Civi/ Rights Cases,'®? thus
equating blacks with all other minorities.

(8) In 1955 the Court watered down Brown v. Board of Education
by promuigating the “deliberate speed” doctrine,'® and the school de-
segregation process consequently remained at a virtual standstill in the
deep South for the next decade.'® Finally, in 1964, the Court in effect,
though not in words, repudiated the state action requirement of the
1883 Civil Rights Cases'®® and gave Congress a green light for statutory
prohibition of racial discrimination in privately owned places of public
accommodation.!® Congress promptly enacted the broad Civil Rights
Act of 1964.%7 However, because the state action requirement had not
been explicitly disaffirmed, the statute was grounded both on the com-
merce clause, whose reach had been greatly expanded since 1937,'%8
and on section 5 of the Fourteenth Amendment.'® It thus offered the
Court a choice of two rationales, only the latter of which embodied a
bold affirmation that all private racial discrimination in employment
and places of public accommodation is contrary to national policy.
The Court, with equal promptitude, upheld the public accommodations
provisions later that year, with most of the Justices opting for the com-
merce clause rationale and thus leaving the state action requirement of

98. By WHAT RIGHT?, supra note 29, at 113-14, 211 et seg.
99. Shelley v. Kraemer, 334 U.S. 1 (1948).

100. Barrows v, Jackson, 346 U.S. 249 (1953).

101. 347 U.S. 483 (1954).

102. See text accompanying note 94 supra.

103. Brown v. Board of Educ., 349 U.S. 294 (1955) (implementation decision).

104. Lusky, Racial Discrimination and the Federal Law: A Problem in Nullffication, 63
CoLuM. L. Rev. 1163, 1171-72 (1963), reprinted in SOUTHERN JUSTICE 255 (L. Friedman ed.
1965).

105. See text accompanying note 93 supra.

106. Bell v. Maryland, 378 U.S. 226 (1964) (3-3-3 decision in a sit-in case, with six Jus-
tices agreeing that Congress has power to prohibit racial discrimination in privately owned
places of public accommodation); see By WHAT RIGHT?, supra note 29, at 234,

107. Civil Rights Act of 1964, Pub. L. No. 88-352, 78 Stat. 241 (codified at 28 U.S.C.
§ 1447, 42 U.S.C. §§ 1971, 1975-1975d, 20002-2000h-6 (1976)). Quaere whether the relation-
ship between the Bel/ decision and the 1964 Act was propter hoc or merely post hoc.

108. See, eg, Stern, The Commerce Clause and the National Economy, 1933-1946, 59
HARrv. L. REv. 645 (1946).

109. See note 89 supra.
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the 1883 Civil Rights Cases''® still not explicitly disaffirmed.'!' The
1964 Act also followed the idea of denying special treatment to the
black minority;''? it prohibited @/ racial discrimination as well as dis-
crimination based on religion or national origin or, in the case of em-
ployment, sex.

(9) 1In 1968, the Court inaugurated a school desegregation doc-
trine that has led to grotesquely destructive results. Evidently exasper-
ated by the slowness of desegregation under the aegis of “deliberate
speed,” it declared that the time for deliberateness had ended.'’® In
what amounted to a misdirected reaction as well as an over-reaction to
Southern obstructiveness, and a bold revision of history, it declared
that Brown v. Board of Education required not merely the removal of
official barriers to school desegregation but also the establishment of
“unitary” school systems in school districts where racial segregation
bad been officially enforced. The actual decision in Green v. County
School Board,'** where the “unitary school” doctrine made its appear-
ance, was sound enough.!'® The broad logic of thé opinion, however,
has been applied to substitute a mechanical formula for intelligent pur-
suit of the strategic objective—dissolution of racial stereotypes'®*—and
wantonly to wreck a number of local public school systems and outrage
the communities they serve. Boston, though perhaps the best known
example, is by no means the only one.'"”

110. See text accompanying note 93 supra.

111. Heart of Atlanta Motel, Inc. v. United States, 379 U.S. 241 (1964); Katzenbach v.
McClung, 379 U.S. 294 (1964). Justices Douglas and Goldberg, in concurring opinions,
expressed their preference for the Fourteenth Amendment rationale. 379 U.S. 241, 279
(Douglas, 1., concurring); 379 U.S. 241, 293 (Goldberg, J., concurring).

112. See text accompanying note 94 supra.

113. Green v. County School Bd., 391 U.S. 430, 439 (1968).

114. 391 U.S. 430 (1968).

115. A rural county in eastern Virginia, where there was no residential segregation, had
two schools. Each of them served the whole county. The school system served about 1300
pupils, of whom about 740 were black and the rest white. A “freedom of choice” plan had
resulted in almost complete racial segregation. A plan establishing two attendance zones
would have the effect of decreasing, not increasing, the amount of busing required. 391 U.S.
at 432-35, 442 n.6 (1968).

116. See Lusky, Tke Stereotype: Hard Core of Racism, 13 BUFFALO L. REv. 450 (1964).
See alse G. ALLPORT, THE NATURE OF PREJUDICE (1954).

117. See, eg, N.Y. Times, May 30, 1978, § A at 8, col. 1 (“A Palo Alto elementary
school, praised as a model of successful integration, has been ordered closed—to maintain
racial integration. A San Francisco elementary school, also known for its innovative mul-
ticultural program, was barely saved from closing in a recent district-wide reorganization
plan designed to insure racial balance.”); report of David J. Armor of the Rand Corpora-
tion, White Flight, Demographic Transition and the Future of School Desegregation, presented
at meeting of the American Sociological Association (September, 1978), rublished in Wash.
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(10) In 1976, the Court overreacted once again, this time to the
egalitarian excesses that had taken place in desegregation and other
cases since 1968. In Washington v. Davis,''® an employment discrimi-
nation case, it announced another new doctrine: that the self-executing
effect of the equal protection clause is to forbid racial discrimination
only if the discrimination is “intentional,” though Congress can validly
prohibit action which has the effect of putting one race at a disadvan-
tage even if the intention to do so is not proved.!”® This doctrine has
since been applied in other areas, such as exclusionary zoning and leg-
islative reapportionment.'?°

(11) Finally, in 1977, the Court encountered for the first time an
official effort to favor nonwhites'?! at the expense of another minority.
In United Jewish Organizations v. Carep,'* involving the revision of
state legislative districts in Brooklyn, it held that effort constitutional.
The Justices expressed a bewildering array of divergent views, four of
them saying that Congress has power to accord special treatment to
nonwhites and the others either disagreeing or remaining silent on this
question. Justice Marshall abstained entirely.

In the Bakke case, the Supreme Court of California had held that
Allan Bakke, a white applicant, had been denied the equal protection
of the laws when he was excluded from admission to a state medical
school (University of California at Davis) which reserved a quota of 16
places for blacks, Chicanos, Asians, and American Indians in its enter-
ing class of 100 if as many as 16 such nonwhites who applied for prefer-
ential treatment satisfied certain minimum requisites for

Post, Aug. 23, 1978, § A, at 6, col. 1. See also Milwaukee Schools Found Biased, N.Y. Times,
June 2, 1978, § A, at 12, col. 5. Cf id, June 6, 1978, § A, at col. 5.

118. 426 U.S. 229 (1976).

119. This doctrine was adumbrated in Snowden v. Hughes, 321 U.S. 1 (1944), so far as it
concerns the requirement of “intentional” discrimination to make out a violation of the
equal protection clause, but any such requirement was explicitly abandoned in Baker v.
Carr, 369 U.S. 186, 226 (1962). See By WHAT RIGHT?, supra note 29, at 132-33,

120. United Jewish Organizations v. Carey, 430 U.S. 144 (1977) (legislative reapportion-
ment); Village of Arlington Heights v. Metropolitan Hous. Dev. Corp., 429 U.S. 252 (1977) .
(exclusionary zoning).

121. The nonwhites consisted of blacks, Puerte Ricans, and a small number of other
nonwhites such as orientals. As will appear, I think it may be material to distinguish be-
tween discrimination in favor of blacks and discrimination in favor of other nonwhites; that
is to say, I believe that in view of the history of the Civil War Amendments Congress should
be held to have power to authorize discrimination in favor of blacks while not thus favoring
other nonwhites. On the other hand, since the words of the Amendments do not single out
blacks, I doubt that the self-executing effect of their provisions should lead to special treat-
ment for blacks, or for other nonwhites, any more than for whites. Cf. By WHAT RIGHT?,
supra note 29, at 246, 333.

122. 430 U.S. 144 (1977). .
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consideration.!? The California Court also enjoined the school from
considering race as a factor in the future administration of its admis-
sions system.!?* The 1964 Civil Rights Act forbade the states to engage
in racial discrimination in federally financed education,'® but the
Supreme Court of California did not rely on the federal statute in
reaching its decision. The United States Supreme Court’s task was to
decide whether this quota system favoring nonwhites violated either
the 1964 Act or the equal protection clause, and whether the California
Court had erred in holding that the equal protection clause forbids con-
sideration of race as a factor in future admissions.

No precedent bore squarely on the issues facing the Court. It had
held that the equal protection clause does not, of its own force, forbid
“unintended” (probably meaning “unwanted”) though toreseen disad-
vantage to racial groups, white or nonwhite, in employment,'*® zon-
ing,'?” and legislative apportionment'?® cases, but these decisions did
not involve the 1964 Civil Rights Act. On the other hand, in one of the
foregoing cases'® the Court had declared in considered dictum that
Congress has the power to broaden the coverage of the equal protection
clause by forbidding “unintended” but actual disadvantage to non-
whites in employment. And in the legislative apportionment case,'*°
involving the 1965 Voting Rights Act rather than the 1964 Act, the
Court had held that Congress had validly authorized official action
favoring nonwhites at some “unintended” but foreseen cost to a white
religious minority.*! Thus, the Court had to break new ground in de-
ciding whether the California Supreme Court had erred in holding, on
federal grounds, that the exclusion of Allan Bakke was illegal and that
the medical school could not consider race as a factor in future
admissions.

Underlying the issues facing the Supreme Court in Bakke were

123. 18 Cal. 3d 34, 553 P.2d 1152, 132 Cal. Rptr. 680 (1976).

124, 7d. at 38, 553 P.2d at 1155, 132 Cal. Rptr. at 683.

125. Section 601 of Title VI of the Civil Rights Act of 1964, 42 U.S.C. § 2000d (1976),
provides that “No person in the United States shall, on the ground of race, color, or national
origin, be excluded from participation in, be denied the benefits of, or be subjected to dis-
crimination under any program or activity receiving Federal financial assistance.”

126. Washington v. Davis, 426 U.S. 229 (1976).

127. Village of Arlington Heights v. Metropolitan Hous. Dev. Corp., 429 U.S. 252 (1977).

128, United Jewish Organizations v. Carey, 430 U.S. 144 (1977).

129. See note 126 supra.

130. See note 128 supra.

131. The effect of the legislative redistricting upheld in United Jewish Organizations v.
Carey was to diminsh the political strength of a community of Hasidic Jews.
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deeper questions, the answers to which could have pointed the way to a
wise resolution of the controversy:

(1) Ought the Court to reaffirm, at long last, what it had pro-
claimed in 1873 but denied in 1883 and thereafter, namely that the pri-
mary purpose of the Civil War Amendments was extirpation of the
cultural residues of s/gvery? Reaffirmation of that proposition would
imply recognition that blacks, as descendants of slaves, still suffer a
special handicap presently juszfying favored treatment by Congress—
though favored treatment is not constitutionally required, and indeed
may often be against the interests of blacks themselves. (That reaffir-
mation is, I think, long overdue.)

(2) Ought the Justices to confess that the Court itself, because of
its misinterpretation of the Fourteenth Amendment in the 1873 S/augh-
ter-House Cases, the 1883 Civil Rights Cases, and the 1896 ruling in
Plessy v. Ferguson, bears primary responsibility for the nation’s slow-
ness in making good the national commitment to extirpation of the
remnants of slavery—a commitment formally embodied in the Civil
War Amendments? Only such a confession would open the way to ac-
knowledgment of the extent to which blacks have suffered unjustly at
the hands of the nation, and recognition of a national obligation to
repair the wrong. (That acknowledgment is, I think, also long
overdue.)

(3) Ifit be granted that the nation as a whole owes an obligation
to blacks, how can that obligation rightly be satisfied? Must the cost be
borne by the nation as a whole, as through expenditure of general reve-
nues for special training, work, housing, education, and social services
needed to make up the lost century?'*?> Or can the cost rightly be
loaded upon a relatively few unlucky whites who, like Allan Bakke,
must be shouldered aside if the state and local governments and their
public institutions such as universities are required or invited to assume
a burden that properly-belongs to the whole national community? (The
second alternative, I think, is acceptable only if two wrongs make a
right.)

(4) Let us assume that the second of the alternatives just men-
tioned will be deemed unacceptable on the simple ground that whites
like Allan Bakke bear no more responsibility for slavery and its after-
math than do the progeny of Yankee ship owners who fattened on the
slave trade, or the progeny of Southern planters who fattened on slave

132. There is precedent, in the G.I. Bill of Rights and other veterans’ programs, for
assistance of this kind to those who have suffered or been placed at a relative disadvantage
by reason of the execution of governmental policies.
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labor. Then should it make a difference that the advantage to non-
whites has resulted from the open, unselfconscious operation of a nu-
merical quota system rather than the covert, hard-to-prove
disingenuousness of “affirmative action” programs that take race into
account “but only as one factor out of many”? (It is less than twenty
years since covert anzi-black discrimination through similar adminis-
trative abracadabra formed an effective barrier to implementation of
Brown v. Board of Education—almost to the point of nullification.)!??

The reader will have had little difficulty in divining how and on
what rationale I think the Bakke case should have been decided. I
believe that the self-executing effect of the equal protection clause
should not have been passed upon, because Congress had acted: it had
forbidden racial discrimination in federally financed education in the
1964 Civil Rights Act. Whether that statute be interpreted as reinforc-
ing the equal protection clause and extending its reach, or as narrowing
its scope by permitting anti-white discrimination that the equal protec-
tion clause would otherwise have been held to forbid. I submit that
section 5 of the Fourteenth Amendment empowered Congress to enact
it, previous dicta to the contrary notwithstanding.'**

On the question of statutory interpretation, I know of nothing in
the legislative history—at least as canvassed in the supplemental briefs
that the Court invited and in the several opinions of the Justices—to
suggest that Congress, in enacting the 1964 Act, was attempting to deal
in any way with the allocation of the cost of repairing the effects of the
century of neglect. It is doubtless true that discrimination against non-
whites was the dominant concern of Congress. It may also be true,
though this is intrinsically unprovable, that Congress if asked would
have declared that discrimination 7z favor ¢f nonwhites is consistent

133. See Lusky, supra note 104, at 1167 e/ seq.

134. In a footnote to his opinion for the Court in Katzenbach v. Morgan, 384 U.S. 641
(1966), Justice Brennan—having held that Congress has power under section five of the
Fourteenth Amendment to broaden the reach of the equal protection clause—declared:
“Contrary to the suggestion of the dissent, . . . § 5 does not grant Congress power to exer-
cise discretion in the other direction and to enact ‘statutes so as in effect to dilute equal
protection and due process decisions of this Court.” We emphasize that Congress’ power
under § 5 is limited to adopting measures to enforce the guarantees of the Amendment; § 5
grants Congress no power to restrict, abrogate, or dilute these guarantees.” Jd. at 651 n.10.
Justice Brennan’s premise appears to be too narrow to support his conclusion. At least in
some cases, the effect of “broadening” the equal protection clause to favor one group will
work a corresponding disadvantage on one or more others; and, as to them, the reach of the
clause will be restricted. In Karzenback v. Morgan itself, the effect of upholding a federal
statute banning English-language literacy tests for Puerto Ricans (which the Court was not
willing to prohibit under the self-executing effect of the equal protection clause) was to di-
Iute the vote of others.
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with national policy. But that question does not appear to have been
raised in the debates on Title VI, perhaps because anti-white discrimi-
nation in federally financed programs seemed at that time to be so far
in the future. Moreover, neither the 1964 Act nor its legislative history
evidences the careful modulation—limitations based on circumstances
and temporal duration—that should have, and probably would have,
accompanied Congressional approval of racial inequality in the short
run to achieve racial equality in the longer run.

In my opinion, Congress therefore cannot rightly be thought to
have authorized anti-white discrimination in federally financed educa-
tion. Nor do I see any basis for the utterly remarkable proposition that
Congress intended to authorize covert but not overt anti-white discrim-
ination in federally financed education; in 1964 the consequences of
covert anti-black discrimination through sophisticated administrative
“plans” were too painfully evident to be overlooked or used as a model
for civil rights legislation.’® I conclude that Congress intended the
words of the 1964 Act to carry their usual meaning—that federally
financed education was not to be affected by any racial discrimination,
overt or covert—and that the California decision should therefore have
been affirmed.

Before examining the Court’s actual disposition of the case, which
was based on reasoning quite different from that which I have
sketched, it is appropriate to point out that the implied judicial power
doctrine combines the firmness the Court needs for enforcement of na-
tional commitments where the states and the other two federal
branches cannot do as good a job, with the fiexibility it needs for sub-
mission to the political branches in areas where their competence is
superior. The delicate problem of making up for the long delay in
moving toward the promised land, in which skin color will be regarded
with no more interest or concern than hair or eye color, calls for the
most careful continuing modulation with respect to time, place, and
subject matter. Congress appears to be as sensitive now to the dangers
inherent in racial prejudice as were the Congresses that enacted the
several civil rights acts in the decade that followed the Civil War. (The
Court can claim primary credit for that renewed sensitivity, by reason
of its increasingly firm condemmations of white supremacist action
since World War II;'*¢ and Congress will probably remain sensitive,

135. For example, Virginia’s “massive resistance” to school desegregation was just being
dealt with by the Court. See, eg, Griffin v. County School Bd., 377 US. 218 (1964),
NAACEP v. Button, 371 U.S. 415 (1963).

136. By WHAT RIGHT?, supra note 29, at Ch. XIIL
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because the Court has at long last encouraged enfranchisement of
blacks'” and has opened the channels of political expression to
them.'*®) Had the Bakke case been decided on the reasoning I have
proposed, Congress would be entirely free to authorize such affirmative
action programs as it deemed wise, while avoiding the adverse effect on
a few unlucky whites, one would hope, by providing federal funds for
expanding the opportunities of blacks and perhaps (though not neces-
sarily) other nonwhites, without reducing the opportunities of others.

Those scholars who approve whatever innovations may from time
to time seem desirable to a majority of the Justices, for “moderniza-
tion” of the Constitution,'®® might have had little difficulty in propos-
ing a judicial modus- operandi and formulating a rationale for an
opinion of the Court in the Bakke case. The logic of their position
seems consistent with a simple procedure under which the Justices
would take a vote and count heads in favor of affirmance, reversal, or
remand for further findings, and then construct a constitutional rule
adequate to serve as a major premise for the desired result. That rule
could be sweeping if, as in Brown v. Board of Education,'* five or more
Justices agreed on a broad formulation, or, if they did not, it could be
narrow. My objection would be, of course, that adoption of that ap-
proach would destroy the special utility of judicial review. The Court
would be, and would soon be recognized as being, not the guardian of
those basic national commitments which, together with the text, com-
prise our Constitution, but simply another legislative house. No longer
would judicial review be available to bridge social schisms too deep to
be healed through the give and take of legislation.'#!

Raoul Berger and others (if any)!*? who would bound the Four-
teenth Amendment by the horizons of those who adopted it, would also
bave had little difficulty in proposing a judicial modus operandi and
formulating a rationale for an opinion of the Court in the Bakke case.
He (or they) would assert simply that the Amendment was adopted ata
time of severe “Negrophobia” and that it was intended to do no more
than provide for color-blind treatment of racial groups—either through
its self-executing effect or through its authorization of Congressional
action.’*® My obijection to this approach would be that both Court and

137. Id. at 234-42.

138. 7d. at 247.

139. See text accompanying notes 41-42 supra.

140. 347 U.S. 483 (1954).

141. By WHAT RIGHT?, supra note 29, at 41-42.

142, See text accompanying note 45 supra.

143, See text accompanying note 71 supra. Actually, Berger argues that the Amendment
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Congress would be left powerless to satisfy, through legitimation of af-
firmative action or otherwise, the national obligation to do what can be
done to retrieve the century lost.

In examining the Court’s actual disposition of the Bakke case, to
which I now turn, the foregoing discussion permits me to be brief. No
opinion gained majority acceptance. Indeed, no fewer than eighr Jus-
tices dissented; only Justice Powell had the pleasure of seeing his views
prevail. Each of his eight colleagues concurred in part of his opinion
and not the rest of it, but four of them concurred in one part and a
different four in the other. The Justices produced a total of six opin-
ions, including that of Justice Powell, none of which was an “opinion
of the Cours” and only one of which—Justice Powell’s—serves as an
accurate memorandum of the reason for affirmance of the California
Court’s judgment in favor of Alan Bakke and reversal of its judgment
forbidding consideration of race in future admissions.

Four members of the Court, Chief Justice Burger and Justices
Stewart, Rehnquist, and Stevens, joined in a single opinion authored
by Justice Stevens.'** Their view was that the 1964 Civil Rights Act
forbids racial discrimination of the overt type exemplified by the medi-
cal school’s quota system, so that the California judgment should be
affirmed. They reserved judgment as to the validity of affirmative ac-
tion programs that consider race as one of several material factors,
which I have characterized as programs of covert discrimination,!*’
since they understood the California judgment to contain no injunction
against consideration of race in future admissions other than Bakke’s.
The logic of Justice Stevens’ opinion, however, points to the invalidity
of affirmative action programs involving covert racial discrimination.

Four other members of the Court, Justices Brennan, White, Mar-
shall and Blackmun, disagreed fofo caelo. Amongst them, they wrote a
total of four opinions.'*® Their view, with minor variations of empha-
sis and detail,'*” was that the 1964 Act was not intended to change the

was not intended to guarantee even color-blind treatment except with respect to a “limited
group of privileges,” See, e.g., GOVERNMENT BY JUDICIARY at 166-67, 173, 191.

144, 438 U.S. at 408-21.

145. For an explanation of this characterization, see text accompanying notes 151-55
infra.

146. Justices White, Marshall and Blackmun all concurred in Justice Brennan’s opinion,
438 U.S. at 324, and each of the three also delivered an individual opinion of his own. /2. at
379, 387, 402.

147. Justice White, in his separate opinion, disagreed with all of his colleagues on the
question whether individuals, such as Bakke, have standing to complain of violations of
Title VI of the 1964 Civil Rights Act. He concluded that they do not have standing, but this
conclusion did not affect his vote. /4. at 379-87. Justice Marshall, in his separate opinion,
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scope of the equal protection clause and so is congruent with it, that the
equal protection clause makes official racial discrimination presump-
tively, but only presumptively, unconstitutional, and that affirmative
action programs designed to overcome substantial underrepresentation
of nonwhite minorities in the medical profession—including but by no
means limited to the medical school’s quota system—possess sufficient
public value to overcome the presumption of invalidity and render
them lawful. They therefore voted for reversal.

Justice Powell agreed and disagreed with both groups. He agreed
with the second on all points except in his view that the particular type
of affirmative action program used in Bakke’s case—a rigid, numerical
quota system, involving discrimination that I have characterized as
overt—is “unnecessary” for achievement of the legitimate objectives of
diversifying the student body and increasing the number of nonwhite
physicians, and hence fails to overcome the presumption of invalidity
to which racial discrimination is subject. Thus he cast his vote with the
first group for Bakke’s admission; but he voted with the second group
to reverse the injunction against consideration of race in future
admissions.

The foregoing discussion of the case would be incomplete if I were
not to reveal my evaluation of the Court’s handiwork. Yet, because it
has only indirect relevance to the subject matter of the present sympo-
sium, evaluation must be limited to the bare statement of a number of
observations, reserving full argument and explanatory documentation
for another occasion. Even thus limited, I hope and believe that my
observations will serve to highlight the immensity of the stakes in the
choice between Raoul Berger’s approach to the application of the Four-
teenth Amendment and other approaches that I have discussed.

Where, as here, the views of the Justices are fragmented so thor-
oughly that eight of them dissent and six opinions are written—none of
which speaks for a majority of the nine, so that there is no “opinion of
the Court”—it is hard to see why any opinions should be published at
all. The practice that is followed when the voting Justices divide 4-4 or
3-3, namely to announce the result without opinion,'** has much to
commend it here. The Bakke case’s value as a precedent is minuscule;

emphasized the fact that the black minority has a basis for claiming special consideration,
and the fact that the Court itself had been primarily responsible for the century of delay in
honoring the purpose of the Civil War Amendments, to wipe away the estiges of slavery.
/d. at 387-402. Justice Blackmun, in his separate opinion, emphasized that minorities are
significantly underrepresented in the medical and other professions. /. at 402-08.

148. R.L. STERN & E. GRESSMAN, SUPREME COURT PRACTICE 212 (5th ed. 1978).
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it leaves open the legality of all affirmative action programs that are not
substantially identical with the quota system used by the particular
school involved in the case, and that type of program is apparently not
common. The moral authority that enables the Cours to resolve deeply
divisive conflicts through judicial review does not appertain to the Jus-
tices individually. Be they wise as Solomon, the people regard them as
mere non-elected individuals; general popular respect is reserved for
the Court, and for the Constitution whose “ultimate interpreter” it
claims to be.

Nor can the multiplicity of opinions be justified on the ground that
it helps lawyers predict how the next case will be decided. At best, the
counting of judicial votes is an uncertain and unreliable procedure as
compared with analysis of mature doctrine embodied in an opinion of
the Court. Moreover, some of the Justices have demonstrated their
readiness to shift their positions from case to case. A lawyer examining
the positions of Justices Brennan and Rehnquist in United Jewish Orga-
nizations v. Carey,’ decided in 1977, might reasonably have predicted
that their votes in the 1978 Bakke case would be the exact opposite of
what they actually were; at least, that was #zy guess. (Could the inter-
vening debate that saturated the media have played a part?)

The most obvious explanation for fragmentation of the Justices’
views is that, as I have already suggested, they lack the guidance of
agreed neutral principles. Some if not all of them seem to recognize the
constraint of nothing outside themselves, to follow no star except each
one’s conception of the public welfare, and to regard themselves as
masters rather than servants of the law.

As a resolution of the important conflict that the case presented,
the Bakke decision was almost as great a failure as the Court’s remark-
able refusal to decide the DeFunis'>® case, on newly invented mootness
grounds, four years before. The blacks have a large and legitiiate
grievance; so do whites who are called on to bear a disproportionate
part of the cost of redressing that grievance. Both rightly invoke basic
national commitments—extirpation of the vestiges of slavery on the
one hand, equality of individual opportunity on the other. Still a third
basic national commitment—preservation of academic freedom, as part
of the freedom of speech and the right of peaceable assembly—is also
implicated. The culprits who are responsible for the present state of
affairs have long since absconded to the next world. The Court’s strong
voice is needed to point the way to realization of all three national

149. 430 U.S. 144 (1977).
150. DeFunis v. Odegaard, 416 U.S. 312 (1974).
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commitments, as nearly as may be. Even a five to four decision could
have called upon Congress to play the part that it alone is well
equipped to play.

The Court could also have avoided the apparent legitimation of
covert racial discrimination, which school administrators and public of-
ficials so avidly seized upon the moment the decision was handed
down.'?! I realize that Justice Powell argued vigorously against the
suggestion that “an admissions program which considers race only as
one factor is simply a subtle and more sophisticated—but no less effec-
tive—means of according racial preference than the Davis program.”!>2
I realize further that, in taking this position, he was accepting the view
tendered by the amicus curiae brief of Columbia University, Harvard
University, Stanford University and the University of Pennsylvania,
and by Professor Archibald Cox who presented oral argument on be-
half of the Univessity of California. Finally, I confess I have heard that
Justice Powell’s opinion has won the admiring approval of more than
one distinguished member of the federal courts of appeals.

Nevertheless, I am not alone in doubting that there is a significant
difference between the overtly discriminatory admissions system that
confronted Bakke and more “subtle” and “sophisticated” systems that
would allow his exclusion through an exercise of administrative discre-
tion based on consideration of race as one factor out of several.!>®> Not
one of Justice Powell’s eight colleagues was willing to express approval
of this central proposition, adoption of which enabled him to occupy
the position of lone “swing man.” One cannot know what led the eight
other Justices to withhold their approval, but it is easy to hypothesize a
reason: Justice Powell seemed able to adduce in support of his view
only an assumption of good faith on the part of admissions officers:
“[A] court would not assume that a university, professing to employ a
facially nondiscriminatory admissions policy, would operate it as a
cover for the functional equivalent of a quota system.”!** But this as-
sumption is open to the most serious doubt. Much of the massive
Southern resistance to public school desegregation was accomplished,
with long-continued success, through resort to facially nondiscrimina-
tory plans that included large room for the exercise of administrative

151. See, eg., N.Y. Times, June 29, 1978, § A at 1, col. 4; i, June 30, 1978, § A at 1, col.
4; 4 CoLuM. Un1v. REC. No. 1, at 1, col. 1 (July 18, 1978); Huffman, FEOC Ignores Bakke
Loopholes in Affirmative Action Guides, 1 LEGAL TIMEs No. 10, at 2, col. 1 (August 7, 1978).

152. 438 U.S. at 318.

153. My doubt is not a new one. See By WHAT RIGHT?, supra note 29, at 3.

154, 438 U.S. at 318,
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discretion.'”® The same is true in other areas, such as the use of literacy
tests for would-be voting registrants.’*® In short, however sincerely
Justice Powell may have believed that administrators are sans peur et
sans reproche, history does not seem to be on his side. If his position
necessarily implies approval of systems that provide a fertile matrix for
racial discrimination, it is not unfair to say that he favors such a result
even if he denies it; one is held responsible for the foreseeable conse-
quences of his acts, though he may deplore them.

The Court’s unnecessary and unwarranted failure to resolve the
conflict presented by “reverse discrimination” can be expected to exac-
erbate rather than ease existing social tensions. Proponents as well as
opponents of affirmative action find support in the outcome of the case.
A great increase in litigation is predictable from the face of Justice
Powell’s opinion. Unless and until the Court does a better job, each
different type of affirmative action program must pass judicial muster
as being “necessary” before its legality ve/ #non can be known.

The Court has thus neglected the basic value of judicial review,'>
and has further jeopardized its status as legitimate keeper of the
Constitution.

Conclusion

What price must the Court pay to rehabilitate its threatened legiti-
macy? The price I propose—submission to the demands of the implied
judicial power doctrine for (a) self-restraint and (b) articulation of the
Court’s reasons for claiming the final word on constitutional ques-
tions—may not be a light one. But the price that Raoul Berger insists
upon—repudiation of much of the Court’s most valuable work in such
fields as racial discrimination, legislative representation, and criminal
procedure—is far higher. In my opinion it is far higher than is neces-
sary or right.

155. See Lusky, supra note 104, at 1167 et seq.

156. The dreary tale is related by Chief Justice Warren in his opinion for the Court in
South Carolina v. Katzenbach, 383 U.S. 301 (1966).

157. See By WHAT RIGHT?, supra note 29, at ch. IL






