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suggests that a similar result could be obtained in gay employment dis-
missal cases, provided that the board consults an expert who adheres to
traditional concepts.?”?

These state court cases demonstrate the tendency to equate homo-
sexuality, either explicitly or implicitly, with immorality, deviation
from normal mental functioning or incapacity. While hearings may be
afforded, adoption of a per se approach effectively eliminates the possi-
bility that a gay teacher can establish the lack of a nexus between sex-
ual orientation and occupational fitness. In Calfornia, the per se
approach has been rejected by the supreme court, but, as will be seen,
its alternative approach has not guaranteed substantive fairness in all
cases.

2. Application of California’s Nexus Requirement

The California decision in Morrison v. State Board of Education®™*

seemingly protects teachers from arbitrary disqualification for uncon-
ventional sexual behavior by requiring that a school board demonstrate
the manner in which his or her conduct relates to employment fitness.
It will be recalled, however, that the conduct involved in Morrison was
circumspect and non-criminal even before the revision of penal codes
removed sanctions for consensual private acts. Moreover, it had oc-
curred at least a year before it was reported to school officials.?”> The
narrow facts of the case, though presenting an ideal opportunity for the
court to delineate the nexus requirement, also make AMorrison easily
distinguishable from most other cases involving sexual unorthodoxy.
In addition, the court cautioned that the law does not require that
homosexuals be permitted to teach in California schools.*”s This reser-
vation and the limited facts of Morrison may tend to curtail the appli-
cation of its due process safeguards to openly gay teachers.

Even where it would be appropriate, the Morrison analysis is fre-
quently applied superficially—if at all—to cases involving non-conven-
tional sexual conduct. Despite Morrisor’s express purpose of retaining
the statutory distinction between automatic disqualification (for speci-
fied crimes) and discretionary disqualification (when other conduct is
at issue),*”” some courts are quick to disregard it when the conduct is
less innocuous than that of Morrison. This problem often arises where
a gay educator has been acquitted of charges of public sexual miscon-

273. See Note, Dimissal of a Transsexual from a Tenured Teaching Position in a Public
School, 76 Wis. L. REv. 670 (1976).

274. 1 Cal. 3d 214, 461 P.2d 375, 82 Cal. Rptr. 175 (1969). See notes 191-204 and accom-
panying text supra.

275. See note 199 and accompanying text supra.

276. 1 Cal. 3d at 240, 461 P.2d at 394, 82 Cal. Rptr. at 194,

277. Id. at 218-19 n4, 461 P.2d at 377-78 n.4, 82 Cal. Rptr. at 177-78 n.4. See note 198
and accompanying text supra.



Winter 1979] TEACHER DISQUALIFICATION 707

duct,?’® has pleaded guilty to a lesser charge?”® or has been arrested and
never charged.?®® At least one appellate court, in Moser v. State Board
of Education,®®' has sustained credential revocation upon a finding of
homosexual behavior in a public place without any further nexus re-
quirement.?®? Another appellate court, in Governing Board v. Met-
calf;?® ignored the Morrison formulation,?®* relying instead on a per se
determination of unfitness buttressed by the school principal’s opinion
that if Metcalf’s conduct became known to the public, his exemplar
image would be destroyed and he would be unable to function effec-
tively as a teacher.?®>

Faced with this trend in the lower courts, the California Supreme
Court specifically rejected the limitation of Morrisor to non-criminal
private conduct in Board of Education v. Jack M.**¢ There, the teacher
had been arrested for soliciting a homosexual act in a public restroom
but no charges were pressed. The board filed a complaint but, based on
substantial testimony regarding his fitness as a teacher, the trial court
found in his favor.2®” The appellate court reversed, however, holding

278. E.g., Board of Educ. v. Calderon, 35 Cal. App. 3d 490, 110 Cal. Rptr. 916 (1973),
cert. denied, 419 U.S. 807 (1974) (teacher was dismissed after acquittal of charge of oral
copulation with another male. Held: the reasonable doubt standard of proof in criminal
trials does not apply to civil proceedings where the purpose is to protect children).

279. £E.g, Pettit v. State Bd. of Educ., 10 Cal. 3d 29, 513 P.2d 889, 109 Cal. Rptr. 665
(1973). Pettit was arrested for committing three separate acts of oral copulation at a
“swinger’s” party and charged with violating CAL. PENAL CoDE § 288a (West Supp. 1972), a
crime enumerated in California’s automatic disqualification statutes. The criminal charge
was dropped and Pettit pleaded guilty to CAL. PENAL CoDE § 650% (outraging public de-
cency), 2 misdemeanor. See a/so Moser v. State Bd. of Educ., 22 Cal. App. 3d 988, 101 Cal.
Rptr. 86 (1972). Moser was convicted of offensive conduct, CAL. PENAL CODE § 415, but the
board found his acts constituted indecent exposure, loitering in a public toilet and solicita-
tion to engage in lewd conduct, /7. at 990-91.

280. E£.g., Board of Educ. v. Jack M., 19 Cal.3d 691, 566 P.2d 602, 139 Cal. Rptr. 700
(1977). Jack M. was arrested for lewd conduct in a public place, CAL. PENAL CODE § 647(a),
but no charges were filed.

281. 22 Cal. App. 3d 988, 101 Cal. Rptr. 86 (1972).

282, But see Amundson v. State Bd. of Educ., 2 Civ. No. 37942 (December 17, 1971), in
which the court found that a male teacher’s act of soliciting two men, who later proved to be
police officers, for acts of oral copulation in a public park was not shown to affect his fitness
to teach. The Amundson court stressed that the teacher’s conduct did not involve any stu-
dents or fellow teachers and did not take place anywhere near school grounds. For a discus-
sion of the relevancy of public versus private conduct, see Comment, Unfitness to Teach:
Credential Revocation and Dismissal for Sexual Conduct, 61 CaL. L. Rev. 1442, 1452-55
(1973).

283. 36 Cal. App. 3d 546, 111 Cal. Rptr. 724 (1974). In Mescalf, illegally obtained evi-
dence concerning a teacher’s act of oral copulation in a public restroom was held admissible
in the civil proceedings which led to his disqualification.

284. See text accompanying note 200 supra.

285. 36 Cal. App. 3d at 550, 111 Cal. Rptr. at 727.

286. 19 Cal. 3d 691, 566 P.2d 602, 139 Cal. Rptr. 700 (1977).

287. 1d. at 696, 566 P.2d at 604, 139 Cal. Rptr. at 702.
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that the teacher’s alleged criminal conduct evidenced unfitness as a
matter of law.?®® Unanimously reversing the appellate court’s ruling,
the supreme court held that “neither statute nor decisional authority
has applied a rule of per se unfitness to persons who were not convicted
of specified sex offenses.”?®® It noted that there was no evidence that
the teacher had failed to instruct his students in morals, or that he was
incapable of teaching. Moreover, extenuating circumstances might
havezgiglﬂuenced him to behave atypically on the occasion in ques-
tion.

The Jack M. decision should curb the predilection of some school
boards and lower courts to characterize homosexual conduct as
evidencing per se unfitness to teach. It should be noted, however, that
the “substantial evidence” test relied upon by Justice Tobriner in Jack
M is not difficult to meet. Where a trial court, in contrast to that in
Jack M., finds sufficient evidence of unfitness, its determination will
probably be upheld.?®> The reluctance of some courts to apply the
Morrison formulation may very well foreshadow its less than diligent
application in the future.

Jack M. was an attempt by the California Supreme Court to indi-
cate what grounds must satisfy Morrison’s nexus requirement to war-
rant employment disqualification. But the problems inherent in
determining whether a teacher’s dismissal comports with the require-
ments of due process are not solved merely by recognizing that the
Morrison analysis applies, since Morrison simply listed the numerous
factors to be considered in such a determination.””® The scope of these
problems will be explored below.

3. Problems in the Application of Morrison

One recurring problem in cases which do apply the Morrison crite-
ria is that courts are free to weigh some factors heavily while omitting
consideration of others entirely. How these factors are weighed may, in
fact, turn upon the personal prejudices of a particular court, defeating
the goal of Morrison. Thus, in Pezit v. State Board of Fducation** a

288. Board of Educ. v. Millette, 133 Cal. Rptr. 275 (1976), vacated sub nom. Board of
Educ. v. Jack M., 19 Cal. 3d 691, 566 P.2d 602, 139 Cal. Rptr. 700 (1977).

289. 19 Cal. 3d at 699, 566 P.2d at 606, 139 Cal. Rptr. at 704. The court reaffirmed the
principle that trial court findings, if supported by substantial evidence, will be upheld on
appeal.

290. /4. at 700, 566 P.2d at 607, 139 Cal. Rptr. at 705. The homosexual solicitation was
characterized as an isolated act of aggressive behavior by one of an otherwise passive sexual
disposition, precipitated by an unusual amount of stress due to his mother’s illness.

291. [d. at 696-700, 566 P.2d at 604-07, 139 Cal. Rptr. at 702-05.

292. See note 289 supra.

293. See text accompanying note 200 supra.

294. 10 Cal. 3d 29, 513 P.2d 889, 109 Cal. Rptr. 665 (1973). See note 279 supra.
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teacher’s credential revocation was upheld on the basis of her sexunal
misconduct. The court found that the “expert testimony” of three
school administrators was sufficient to establish unfitness, even though
their opinions might have been based in part on personal moral
views.**®> As Perrir illustrates, a hostile school board or trial court may
virtually disregard expert testimony regarding the non-probability of
recurrence, the lack of effect on students and any remoteness in time or
absence of actual public knowledge of a teacher’s conduct.?*® Corre-
spondingly, a board’s perception of the “blameworthiness of the mo-
tives surrounding the conduct”®®’ or “aggravating circumstances”?®
may be disproportionately emphasized.

Another problem stems from the fact that the factors enunciated in
Morrison are subject to varying interpretation. What might appear to
one adjudicative body as an “extenuating circumstance” might appear
an “aggravating circumstance” to another.®® If homosexuality is per-

295. 10 Cal. 3d at 35, 513 P.2d at 893, 109 Cal. Rptr. at 669. The court stated: “Even
without expert testimony, the board was entitled to conclude that plaintiff’s flagrant display
indicated a serious defect of moral character, normal prudence and good common sense.”
1d.

For a discussion of school administrators as “experts” in teacher disqualification hear-
ings, see Willemsen, Sex and the School Teacher, 14 SANTA CLARA Law. 839 (1974); Note,
Pettit v. State Board of Educ.—Out-af-Classroom Sexual Misconduct as Grounds for Revoca-
tion of Teaching Credentials, 1913 UtaH L. REv. 797.

Justice Tobriner, dissenting in Persit, stated that the “important issue of plaintif’s right
to teach should not turn on the personal distaste of judges.” 10 Cal. 3d at 41, 513 P.2d at
898, 109 Cal. Rptr. at 674 (Tobriner, J., dissenting). Furthermore, he noted that Pettit’s
duties did not include teaching sexual morality to her retarded pupils. /4. at 41-42, 513 P.2d
at 898, 109 Cal. Rptr. at 674.

206. /d. at 42-43, 513 P.2d at 898-99, 109 Cal. Rptr. at 674-75 (Tobriner, J., dissenting).

297. See, e.g., Governing Bd. v. Brennan, 18 Cal. App. 3d 396, 95 Cal. Rptr. 712 (1971).
Brennan, a teacher for thirty years, submitted an affidavit attesting to her almost daily pri-
vate use of marijuana in support of a friend’s motion in arrest of judgment. The affidavit
was publicized, but no evidence was offered as to its effect on students. The court empha-
sized the “blameworthiness” aspect of her conduct, the intentional violation of the law to
which Brennan attested in a public statement, but it omitted any consideration of Brennan’s
teaching record. Justification for dismissal was based on the /ike/y effect her conduct would
have on the students, rather than any actual effect. Conrra, Comings v, State Bd. of Educ.,,
23 Cal. App. 3d 94, 100 Cal. Rptr. 73 (1972), where the court found that the record showed
no evidence of whether Comings’ conviction for marijuana possession had affected his stu-
dents, therefore he could not be found unfit to teach.

298. See, eg., Pettit v. State Bd. of Educ., 10 Cal. 3d 29, 35, 513 P.2d 8389, 893, 109 Cal.
Rptr. 665, 669 (1973). Although the majority in Pezsit did not employ the term “aggravating
circumstances” in this case, its repeated emphasis on Pettit’s semi—public display of sexual
conduct involving three different men suggested that the court’s outrage precluded impartial
consideration of other factors.

299. See, e.g., Board of Educ. v. Jack M., 19 Cal. 3d 691, 695, 566 P.2d 602, 603, 139 Cal.
Rptr. 700, 701 (1977). At the time of his alleged homosexual solicitation in a restroom, the
teacher was experiencing stress over the iliness of his mother. The school principal testified
that Jack M.’s alleged conduct demonstrated improper reaction to stress and pressure, and
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sonally abhorrent to members of the reviewing court, it is likely that
they will anticipate a high degree of adverse impact upon students due
to a teacher’s homosexual conduct, even though that conduct may
never become known to the students.>® Since there is such a “wide
divergence of views on sexual morality”?°! the fairness of permitting a
school board or court to assess the “praiseworthiness or blameworthi-
ness of the motives resulting in the conduct™® is questionable. And if
a teacher is distressed by the knowledge that a colleague has engaged in
homosexual conduct, an “adverse effect on fellow teachers” could read-
ily be found, as was the case in Gaylord.>*

A third problem is that both Morrison and Jack M. stressed the

that she was not willing to take the risk of recurrence. It would appear that Jack M.’s stress
was, if anything, an aggravating factor in the decision to disqualify him. The trial court,
however, viewed M.’s accumulated stress as an exzenuating factor.

300. See e.g., McLaughlin v. Board of Medical Examiners, 35 Cal. App. 3d 1010, 1018-
19, 111 Cal. Rptr. 353 359-60 (1973) (Kaus, P.J., dissenting). Although this case involved the
disciplining of a physician accused of homosexual solicitation in a restroom, the dissenting
opinion’s analysis illuminates the effect of inveterate prejudice on the evidence-weighing
process and is, perhaps, applicable to cases involving gay teachers: “What this court is really
doing is to substitute a visceral feeling that the medical achievement of a homosexual doctor
must be affected by his sex drive—at least with respect to male patients—for evidence that
this is so in this particular case. Thus there is nothing whatever in the record to support the
court’s statement that ‘appellant’s problem apparently stays with him most, if not all of the
time. . . .’ The fact is, however, that there is no evidence that appellant has ever faltered in
connection with his profession.” /4.

See also L. HUMPHREYS, THE TEAROOM TRADE: IMPERSONAL SEX IN PUBLIC PLACES
(1975). This doctoral dissertation describes the clientele of public restroom encounters—
many of whom are basically heterosexual—and the etiquette surrounding such experiences.
According to Humphreys’ research, most of such encounters take place at carefully chosen,
out-of-the-way facilities which are unlikely to be frequented by passersby, but which are
known meeting places where casual sex is available. Many of the men he observed were
extremely cautious in finding partners and had elaborate warning systems to avoid being
surprised by the public.

301. Pettit v. State Bd. of Educ,, 10 Cal. 3d 29, 43, 513 P.2d 889, 899, 109 Cal. Rptr. 665,
675 (1973) (Tobriner, J., dissenting).

302. Morrison v, State Bd. of Educ., 1 Cal. 3d 214, 229, 461 P.2d 375. 386, 82 Cal. Rptr.
175, 186 (1969) (footnote omitted). The court discussed the emotional, financial and marital
difficulties of Morrison’s partner, which might suggest that the court discerned an altruistic
motive to Morrison’s actions. /2. at 218-19, 461 P.2d at 377-78, 82 Cal. Rptr. at 177-78.

303. Gaylord v. Tacoma School Dist. No. 10, 88 Wash. 2d 286, 559 P.2d 1340, 1346, cert.
denied, 434 U.S. 879 (1977). See notes 250-57 and accompanying text supra. Three teachers
objected to Gaylord’s continued employment, which apparently had a degree of influence
on the court. See note 256 and accompanying text supra. The largest teacher’s union in
California has adopted a policy which states in part: “The professional staff shall be em-
ployed and retained without discrimination because of race, color, creed. sex, national ori-
gin, marital status, political or religious beliefs, family, social or cultural background, social
or economic belief, or sexual orientation.”” [Emphasis added]. CALIFORNIA TEACHERS As-
SoC., PoLIcY STATEMENT ON ACADEMIC FREEDOM (adopted by the State Council of Educ.,,
Jan., 1977). This suggests that in California, the majority of teachers favor employment
protection for their gay peers.
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isolated nature of the conduct at issue.’** The conclusion which might
be drawn is that an asexual, or very repressed, individual who “slips™
under the pressure of exigent circumstances is more deserving of em-
ployment protection than a teacher who is open about his or her gay
orientation, perhaps living in a stable, long-term relationship. The va-
lidity of this rationale is questionable in light of research which indi-
cates that gays who openly acknowledge their orientation tend to be
better adjusted than those who conceal or deny their homosexuality.3%°
Moreover, this same rationale, if applied to heterosexual conduct,
would be reminiscent of the days when married women were not per-
mitted to teach, an atavism which would contravene notions of contem-
porary justice and mores.

According to the Morrison decision, notoriety which might impair
classroom efficiency could furnish cause for dismissal.**® This loophole
would permit teacher disqualification in California under the facts
presented in Gaylord*®" Acanfora’®® Gish>*® Aumiller’'® and Bur-
fon!! since each of these teachers had arguably attained some degree
of notoriety. In Burton and Gaylord, public awareness of the teacher’s
sexual preference had not even been engendered by any conduct of the
teacher, but had instead been promulgated by the school board. Yet in
none of these cases was there even a suggestion of criminal conduct,
improper behavior with students or dereliction in teaching duties. One
commentator has noted that school administrators seeking to justify
disqualification of a teacher for notoriety may be simply voicing their
own disapproval of the teacher’s conduct.?'? Yet this is the precise due
process problem that Aorrison sought to avoid.®!?

The publicity aspects noted in Morrisorn and Jack M. raise another
issue not yet dealt with by the California Supreme Court: where pub-
licity arises from a gay teacher’s political and educational efforts, as in

304. See notes 199 & 290 and accompanying text supra.

305. See NATIONAL INSTITUTE OF MENTAL HEALTH TASK FORCE ON HOMOSEXUALITY:
FINAL REPORT AND BACKGROUND PAPERS (1972). The latest Kinsey Institute study indi-
cates that on the whole, gay lifestyles vary much as do heterosexual lifestyles. The study
suggests that gays are not, in general, anxiety-ridden as is usually believed, and that those
who are involved in monogamous relationships might be even better adjusted and happier
than their heterosexual counterparts. Charting the Gay Life, NEWSWEEK, Mar. 27, 1978, at
98-100, reporting on A. BELL & M. WEINBERG, HOMOSEXUALITIES: A STUDY OF DIVERSITY
AMONG MEN & WOMEN (1978).

306. .See note 202 and accompanying text supra.

307. See notes 250-58 and accompanying text supra.

308. See notes 223 & 224 and accompanying text supra.

309. See notes 260-62 and accompanying text supra.

310. See notes 140-44 and accompanying text supra.

311. See notes 134-35 and accompanying text supra.

312. Comment: Unfitness to Teach: Credential Revocation and Disniissal for Sexual Con-
duct, 61 CAL. L. REv. 1442, 1454 (1973).

313. See notes 195-97 and accompanying text supra.
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Acanfora, Gish and Aumiller, the doctrine of unconstitutional condi-
tions should weigh heavily against dismissal for notoriety.>* In fact,
no California case has squarely addressed the question of balancing a
gay teacher’s right to free expression against the state’s interest in regu-
lating speech that might interfere with the efficiency of the school dis-
trict. This problem merits closer analysis to determine how the
mandates of Pickering,?'s protecting teachers’ speech and associational
rights, might apply to the off-duty activities of teachers. Since notori-
ety, or even public awareness, concerning a teacher’s sexual conduct is
thought to interfere with his or her ability to function as a teacher, this
justification could be offered to excuse any “chilling” of First Amend-
ment rights.

While many issues remain unresolved in California after Morri-
son, the decision at least reflects a more careful and objective analysis
of the constitutional rights of gay teachers than has been found in ei-
ther federal or other state courts. But as indicated, much is left to be
clarified. In the final section, an attempt will be made to delineate ex-
actly what criteria should, and should not, play a role in determining
whether a homosexual teacher is fit for his or her profession.

IV. Toward More Effective Standards of Substantive Fairness

Procedural safeguards in the context of employment disqualifica-
tion are important, but if the substantive standards against which
teachers are measured are subjective, procedural protection is illusory.
Moral judgments are by their nature subjective. Conduct or status of
which a segment of the population disapproves may have no demon-
strable effect on employment performance, other than that arising from
community censure. In such cases, the nexus between conduct and un-
fitness for employment would be at best fashioned from subjective cri-
teria and virtually non-existent. In order to avoid the operation of
subjective criteria, the primary concerns of administrative boards in as-
sessing the fitness of teachers should be the educational competence of
the teacher and the possibility of actual harm to students resulting from
the teacher’s conduct. Ultimately, state legislatures and courts should
promulgate and ensure the application of objective criteria to teacher
disqualification.

A. Educational Competence

A teacher’s ability to function effectively in the classroom is a
proper focus of inquiry in judging fitness. One component of a
teacher’s effectiveness is the capacity to maintain adequate discipline, a

314. See notes 68-91 and accompanying text supra.
315. See notes 83-88 and accompanying text supra.
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task which is usually best achieved when students respect and want to
pleas. their teacher.?’® If a teacher’s sexual conduct seriously undes-
mines the respect he or she gains from the students, a finding of unfit-
ness could be justified. This might occur if students observe a teacher’s
public sexual behavior or if publicity calls attention to a teacher’s arrest
for such conduct. Even in these cases, however, the effect of notoriety
should be examined realistically to determine whether its long-range
consequences warrant ousting an otherwise capable teacher. The event
might engender only a brief flurry of comment from students or par-
ents, but many courts assume that public knowledge of a teacher’s un-
conventional sexual conduct will obliterate whatever goodwill and
respect he or she has earned through years of competent teaching.3!”
The teacher may be able to restore classroom order promptly so that
the educational process is not impaired, and it would seem reasonable
for adminsitrative boards to allow a brief period of time for this to take
place.

In addition to a teacher’s ability to maintain order in the class-
room, a school board should also assign considerable weight to his or
her skill in facilitating the learning process. Yet only rarely is the qual-
ity of a teacher’s work even considered when he or she is under scrutiny
for unconventional sexual behavior. In some instances, the revelation
of a teacher’s homosexuality is so damaging that even a demonstrated
record of excellence in the profession may pale, as it did in Gaylord3'8
The ultimate losers, in such a case, may very well be the pupils, since
they are deprived of a well-qualified instructor for reasons unconnected
with his or her teaching ability.

School boards frequently cite a teacher’s inability to act as “moral
exemplar” for pupils to furnish evidence of unfitness.>!® A teacher’s
ability to instruct students, even by example, on sexual morality should
not be examined. Rather, inquiries should focus on whether a teacher
advocates or imposes on students his or her own view of sexual moral-
ity. It is inconceivable that a conventionally heterosexual teacher
would be investigated for his or her ability to instruct students on how
to “grow up straight,” since this is not the job of a modern school
teacher. As Justice Tobriner noted in his dissent in Pessir: “[The] view
that teachers in their private lives should exemplify Victorian principles
of sexual morality, and in the classroom should subliminally indoctri-
nate the pupils in such principles, is hopelessly unrealistic and atavis-
tic.”®2° To dismiss a gay teacher for his inability to accomplish the

316. See S. WEBSTER, DISCIPLINE IN THE CLASSROOM, 36, 60-61 (1968).

317, See notes 251 & 256 and accompanying text supra.

318. See notes 250-58 and accompanying text supra.

319. See, eg., Pettit v. State Bd. of Educ., 10 Cal3d 29, 36, 513 P.2d 889, 894, 109 Cal.
Rptr. 665, 670 (1973).

320. /4. at 44, 513 P.2d at 899, 109 Cal. Rptr. at 675 (Tobriner, J., dissenting).
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“unrealistic and atavistic”*?! would therefore be patently unfair.

B. Actual Harm

In addition to focusing on realistic educational goals, an adminis-
trative board’s scrutiny should be directed toward the possibility of ac-
tual harm resulting from a teacher’s behavior. Where a teacher’s
conduct is directed at children, it should undoubtedly be cause for dis-
qualification.*® There is, however, little basis for assuming that be-
cause a teacher has engaged in unorthodox sexual conduct with adults,
a similar likelihood exists for misconduct with students.*?® Yet this as-
sumption may underly the reasoning of some boards and courts.324

Another possibility of “harm” which is often relied upon as a justi-
fication for a teacher’s disqualification is the relationship between a
teacher’s sexual orientation and the sexual development of his or her
students. Researchers have not yet established any such cause and ef-
fect relationship or lack thereof. Indeed, it may not be possible to de-
termine whether a teacher’s sexual preference significantly affects the
sexual development of his or her students, but contemporary research
indicates that sexual orientation is fixed before most children enter

321.

322. Eg., Hankla v. Governing Bd., 46 Cal. App. 3d 644, 120 Cal. Rptr. 827 (1975)
(school principal who fondled a male student was criminally charged and placed on imme-
diate compulsory leave of absence pursuant to dismissal proceedings); Board of Trustees v.
Stubblefield, 16 Cal. App. 3d 820, 940 Cal. Rptr. 318 (1971) (junior college teacher was
found partially nude in a parked car with a female student and attempted to flee from dep-
uty sheriff); Weissman v. Board of Educ., 547 P.2d 1267 (Colo. 1976) (teacher supervising
field trip engaged in suggestive horseplay with female students); Denton v. South Kitsap
School Dist. No. 402, 10 Wash. App. 69, 516 P.2d 1080 (1973) (teacher discharged because of
sexual relations with a minor student who became pregnant). An instructor’s sexual activity
with a mature student, while it may not inflict actual harm upon the student, may raise the
additional problem of a teacher’s requiring sexual favors in exchange for good grades. See,
eg., N.Y. Times, Aug. 22, 1977, at 30, col. 1, reporting on suit filed by women students
charging Yale University faculty with engaging in sexually offensive conversations and be-
havior. Apart from the infliction of actual harm, a strong possibility of future harm to
schoolchildren may be sufficient evidence upon which to predicate a teacher’s disqualifica-
tion. See, e.g., Alford v. Department of Educ., 13 Cal. App. 3d 884, 91 Cal. Rptr. 843 (1970)
(psychiatric testimony furnished substantial evidence that teacher suffering from mental ili-
ness was unfit to teach).

323. One researcher found that the prototypical child molester is a previously heterosex-
ually-oriented man, aged 35-50, who is no longer experiencing heterosexual relations. The
exclusively homosexual individual whose attention is focused on adults is hardly ever a
danger to children. M. SCHOFIELD, SOCIOLOGICAL ASPECTS OF HOMOSEXUALITY 149, 155
(1965). Accord, GREAT BRITAIN, COMMITTEE ON HOMOSEXUAL OFFENSES AND PROSTITU-
TION, THE WOLFENDEN REPORT 45-46 (Amer. ed. 1963); E. ScHUR, CRIMES WITHOUT VIC-
TIMS 74 (1965).

324, The allusions to “harm” in opinions such as Gaplord suggest a concern with some-
thing more than the emotional impact of a teacher’s sexual unorthodoxy noted in Grossman.
See note 255 supra.
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school*** Such generalized and unsubstantiated hypotheses of harm,
therefore, do not provide fair criteria for a teacher’s disqualification.

C. Ensuring Objective Criteria

Without guidance from the Supreme Court as to what employ-
ment standards are constitutional, most state legislatures have adopted
statutory schemes governing employment disqualification which leave
excessive room for judgments based on subjective notions of morality.
Ideally, any loopholes should be closed by additional legislation. This
could be done by amending education codes to indicate that: (1) pri-
vate, consensual sexual conduct may not be considered as evidence of
“immorality” or unfitness to teach, (2) public knowledge of a teacher’s
private conduct may not, by itself, furnish cause for disqualification,
and (3) teachers may not be disqualified for engaging in out-of-class-
room conduct otherwise protected under the First Amendment.>?¢ It is
unlikely that legislatures will undertake this task on their own initia-
tive, risking public disapproval; however, as shown by the history lead-
ing to revision of the civil service regulations, a push from the judiciary
may result in administrative or legislative reevaluation of the underly-
ing policies.*?” If, as is contended here, existing policies result in the
arbitrary disqualification of gay teachers and other gay public employ-
ees, there should be no bar to judicial review of the constitutionality of
such policies.*?®

Aside from judicial interpretation of federal guarantees or legisla-
tive revision of education codes, a third—and perhaps more effective—
source for protecting the rights of gay teachers lies in state constitu-
tions. The California Constitution, for example, contains an explicit
right to privacy.?”® Moreover, the California judiciary has recognized
that the “right to practice one’s profession is sufficiently precious to
surround it with a panoply of legal protection,”** and, through the

325. J. MoNEY & A. EHRHARDT, MAN AND WOMAN, Boy AND GIRL 23 (1972).

326. This approach would track, to some extent, the revised civil service regulations. See
notes 180 & 181 and accompanying text supra.

327. It will be recalled that the civil service regulations were revised only after a federal
district court issued an injunction against enforcement of the old regulations. Society for
Individual Rights, Inc. v. Hampton, 63 F.R.D. 399 (N.D. Cal. 1973). .See notes 177-79 and
accompanying text supra.

328. As the district court pointed out in Acanfora: “While a court must necessarily bear
a sense of proportion with respect to precedent and social mores, a rigidly restrictive theory
of [constitutional] interpretation, avoiding the dangers of judicial activism, is open to criti-
cism for abdication of the duty to expound the Constitution.” Acanfora v. Board of Educ,,
359 F. Supp. 843, 850 (D. Md. 1973), aff’d on other grounds, 491 F.2d 498 (4th Cir.), cert.
denied, 419 U.S. 836 (1974).

329, CAL. ConsrT. art. I, § 1.

330. Yakov v. Board of Medical Examiners, 68 Cal. 2d 67, 75, 435 P.2d 553, 559, 64 Cal.
Rptr. 785, 791 (1968).
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Morrison and Jack M. decisions, it has attempted to ensure that teach-
ers accused of immorality are not dismissed without a “careful and rea-
soned” inquiry into their fitness.**! These factors, coupled with the fact
that California, as many other states, no longer regards private consen-
sual homosexual acts as criminal,**? suggest a state objective of main-
taining the separation between purely private concerns and those which
truly affect the welfare of the public.

If presented the opportunity, the California Supreme Court should
consider the possibility that the state constitution precludes employ-
ment disqualification for private homosexual activities or conduct di-
rected toward attaining equality of rights for homosexuals. It may be
argued that the United States Supreme Court has affirmatively refused
to recognize constitutional protection for affectional preference.®3?
Ample precedent exists, however, for the protectior of individual rights
under the California Constitution to an extent even greater than that
required by the Federal Constitution.>** To this end, judicial clarifica-
tion is needed on the question of whether the application of subjective
moral criteria to decisions concerning employment disqualification of-
fends the state constitution. Only with such guidance will the gaps left
open by Morrison, permitting arbitrary evaluations of teacher fitness,**
be filled.

331. Morrison v. State Bd. of Educ., 1 Cal. 3d 214, 238-39, 461 P.2d 375, 394, 82 Cal.
Rptr. 175, 194 (1969).

332, See note 100 and accompanying text supra.

333. See Doe v. Commonwealth’s Attorney, 403 F. Supp. 1199 (E.D. Va. 1975), af’d
mem., 425 U.S. 901 (1976). Affectional preference concerns those rights which have been
found implicit in the Constitution in other contexts, such as the right to privacy and the right
to exercise control over one’s own body. As previously noted, the Supreme Court has de-
clined to apply these developing rights to issues concerning homosexual conduct. See notes
99-111 and accompanying text supra. Even less helpful is the Court’s silence on questions
involving First Amendment rights and the “unconstitutional conditions” on employment
problems. Gay employees, particularly teachers, are left without notice as to what conduct
may preclude them from jobs; writing a letter to the local newspaper concerning gay rights,
marching in a gay rights parade, attending meetings of activist organizations or signing a
petition in support of gay rights could all conceivably subject a teacher to disqualification.
Yet most people would defend a teacher’s right to engage in any of those activities.

334. Compare People v, Disbrow, 16 Cal. 3d 101, 545 P.2d 272, 127 Cal. Rptr. 360 (1976)
with Harris v. New York, 401 U.S. 222 (1971); Sail’er Inn v. Kirby, 5 Cal. 3d 1, 485 P.2d 529,
95 Cal. Rptr. 329 (1971) with Fronteiro v. Richardson, 411 U.S. 677 (1973); Serrano v. Priest,
18 Cal. 3d 728, 557 P.2d 929, 135 Cal. Rptr. 345 (1976) with San Antonio School Dist. v.
Rodrigues, 411 U.S. 1 (1973). See also Note, Rediscovering the California Declaration of
Rights, 26 HASTINGs L.J. 481 (1974). Another state where this argument could be made is
Alaska, where a state constitutional right to privacy has already been interpreted to protect
adult individuals’ possession of marijuana at home for personal use. Ravin v. State, 537
P.2d 494 (Alas. 1975).

335. See notes 274-315 and accompanying text supra.
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Conclusion

A review of the history of employment of gay individuals illus-
trates the effect public prejudice has had upon the due process safe-
guards to which they, as citizens, are entitled. Modern research and
practical experience suggest that such opprobrium is unwarranted and
even detrimental to society, but discriminatory treatment of gays’ em-
ployment rights is still evident in the case law. Although the Supreme
Court has failed to address this issue directly, the imprimatur of the
Doe decision®3® implies that gay employment rights will not be ac-
corded any protection under the Federal Constitution.

California has taken a step toward curtailing arbitrary enforce-
ment of state dismissal and licensing codes against gay teachers, and
other public employees and licensees, through the Morrison and Jack
M. decisions.**” The opportunity remains, however, for school boards
and trial courts to apply their own subjective standards of morality to
evaluations of teacher fitness.?*® The recent California campaign to
mandate disqualification of gay teachers, which raised for many the
spectre of anti-gay “witch-hunts,”** illuminates the need for employ-
ment safeguards based on fair standards.

This comment has attempted to show that any morally-based dis-
qualification of teachers for conduct which is private and consensual,
or which is otherwise protectible under the First Amendment, offends
due process because it is patently arbitrary. The United States
Supreme Court’s avoidance of cases posing due process problems in.
disqualification of gay employees does not preclude state supreme
court recognition of employment protection under the state constitu-
tion. If the legislature has failed to ensure that disqualification proce-
dures adequately protect individuals’ constitutional rights, the state
supreme court should act. As expressed by Judge Lumbard, dissenting
in Burton v. Cascade School District:

Orne of the major purposes of the Constitution is to protect indi-

viduals from the tyranny of the majority. That purpose would be

completely subverted if we allowed the feelings of the majority to
determine the remedies available to a member of a minority
group who has been the victim of unconstitutional actions.>*

336. Doe v. Commonwealth’s Attorney, 403 F. Supp. 1199 (E.D. Va. 1975), aff'd mem.,
425 U.S. 901 (1976). See notes 99-104 and acompanying text supra.

337. See notes 191-200 and 286-90 and accompanying text supra.

338. See notes 294-313 and accompanying text supra.

339. For another illustration of the witchhunt analogy, see J. GERASSI, THE BoYs OF
Boise: FUROR, VICE AND FOLLY IN AN AMERICAN CITY (1968), a chronicle of a mod-
ern—-day (1955) witchhunt which sent many gay residents of Boise to prison.

340. 512 F.2d 850, 855-56 (9th Cir. 1975) (Lumbard, J., dissenting) (footnote omitted).






