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ing requirements,'®® layoffs'®® and plant closures.’®® While workers
have lost their retirement security due to criminal conduct by em-
ployers and trustees, the most serious forms of abuse leading to
wholesale forfeiture have been, on the whole, perfectly legal. These
include underfunding,'®* fund mismanagement, self-dealing and
conflicts of interest,'®® unreasonable eligibility requirements*®® and
plan terminations.®*

The problem of forfeitures has been compounded by the lack
of legal recourse available to employees denied their benefits and
the attendant lack of recognition of their plight. As a California
State Senate Committee concluded:

The result . . . is that only the exceptionally persistent pension
victim ever receives any official or public notice. The vast major-
ity are either too intimidated or unsophisticated to even attempt
to protest their treatment, or are eventually forced to give up due
to the inability or unwillingness or anyone to aid them.®®

It was this void in the protection of employees’ rights that
ERISA was designed to fill. While some commentators saw ERISA
as the cutting edge of “pension fund socialism” in America,'®® it

589 (1959).

186. See, e.g., Smith v. Union Carbide Corp., 350 F.2d 258 (6th Cir. 1965).

187. See, e.g., Schneider v. McKesson & Robbins, 254 F.2d 827 (2d Cir. 1958); Gorr v.
Consolidated Foods, Inc., 253 Minn. 375, 91 N.W.2d 772 (1958).

188. See note 140 supra. See also Schneider v. McKesson & Robbins, 254 F.2d 827 (2d
Cir. 1958).

189. Askinas v. Westinghouse Elec. Corp., 330 Mass. 108, 111 N.E.2d 740 (1958).

190. See, e.g., Local 2040 v. Servel, Inc., 268 F.2d 692 (7th Cir. 1959), cert. denied, 361
U.S. 884 (1959). See also Bernstein, Employee Pension Rights when Plants Shut Down:
Problems and Some Proposals, 76 Harv. L. Rev. 952 (1963).

191. See Bernstein’s discussion of Studebaker, supra note 137, at 94-95; InTeR. REP.,
supra note 140, at 80-81.

192, Blankenship v. Boyle, 329 F. Supp. 1089 (D.D.C. 1971); R. BLopceETT, CONFLICTS
or INTEREST: UNION PENSION FUND AsserT MANAGEMENT (1977); J. Brooks, ConrLICTS oP IN-
TEREST: CORPORATE PENSION FUND AsseT MANAGEMENT (1976); R. NADER & K. BLACKWELL,
supra note 111, at 65-78; Bradner, Conflicts of Interest in Commercial Bank Trust Depart-
ments and Corporate Fund Asset Management, 114 TrusTs & Est. 786 (1975).

193. Gaydosh v. Lewis, 410 F.2d 262 (D.C. Cir. 1969); Miniard v. Lewis, 387 F.2d 864
(D.C. Cir. 1967); McCostis v. Nashua Pressman Union, 109 N.H. 226, 248 A.2d 85 (1968).

194. Gorr v. Consolidated Foods, Inc., 253 Minn. 375, 91 N.W.2d 772 (1958).

195. CALIFORNIA STATE SENATE CoMM. ON Bus. & ProF., PRELIM. REPORT ON THE OPER-
ATION oF PRIVATE PEnstoN PLANS 10 (Comm. Print, Nov. 28, 1973).

196, P. Drucker, THE UnseeN RevoLution: How Pewnsion Funp SocraLisM CAME To
AwmERICA 11-16 (1976).

Senator Metcalf calls Professor Drucker’s assertion that workers own the means of capi-
tal production in this country through pension funds a “major, monstrous myth.” Retire-
ment Income: A Report from the Pension Rights Center 11, col. 3 (1979).

As P. Harbrecht notes: ‘Rights of ownership are a source of power only so long as they
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actually constituted an elaborate compromise between the rights of
the employees who rely on private pension plans for their retire-
ment years and the interests of employers, trustees and the invest-
ment community who have a substantial stake in pension funds
themselves. As President Ford stated upon signing ERISA in 1974:
“I believe this act is a model of what can be done by the Govern-
ment to improve the lives of Americans within the private sector
without harming the dynamics of our free enterprise system.”'??

This compromise manifests itself in the complexity of ERISA,
its evolution and its numerous amendments.’?®* More particularly,
it reveals itself in various provisions of the bill designed to offer
remedial protection for employees’ pension expectations while se-
curiélg the interests of others who have an economic stake in the
funds.

One example is ERISA’s fiduciary provisions,'®*® touted for the
strong restraints they impose on trustee and asset manager con-
duct.?®® In essence, ERISA requires that fiduciaries, as defined
under the Act,?** conduct themselves (1) for the exclusive benefit
of the plan participants and their beneficiaries;**? and (2) “with the
care, skill, prudence, and diligence under the circumstances then
prevailing that a prudent man acting in a like capacity and famil-
iar with such matters would use in the conduct of an enterprise of
a like character and with like aims.”?°® ERISA’s fiduciary provi-
sions also require the diversification of the pension trust portfo-
lio?®* and disallow certain “prohibited transactions” as defined

are joined with the right to control the use of property.” P. HARBRECHT, supra note 92, at
278. -

197. Statement on the Employee Retirement Income Security Act of 1974, 1974 Pug.
Papers, GERALD R. Forp 79. Similar statements may be found in ERISA’s legislative his-
tory. See 1 Lecis. Hist. o ERISA, supra note 7, at 204 (remarks of Senator Javits); 2
Lecis. Hist. or ERISA, supra note 7, at 1601, 1604 (remarks of Senator Williams).

198. See generally Lrcis. Hist. or ERISA, supra note 7. See, in particular, id. at 205
(remarks of Senator Javits).

199. ERISA §§ 401-414, 29 U.S.C. §§ 1101-1114 (1976). See also the House and Senate
Conference Committee’s joint explanatory statement on ERISA, H.R. Ree. No. 93-1280, 93d
Cong., 2d Sess. 294-326 (1974) [hereinafter cited as Conr. REP.].

200. Kilberg, The Labor Department Perspective, 31 Bus. Law. 75 (1975).

201. ERISA § 2003, LR.C. § 4975(e).

202, ERISA § 404(a)(1)(A)(), 29 US.C. § 1104 (a)(1)(A)(1)(1976).

203. ERISA § 404(a)(1)(B), 29 U.S.C. § 1104(a)(1)(B)(1976).

204. ERISA § 404(a)(1)(C), 29 U.S.C. § 1104(a)(1)(C)(1976).

One of the most significant reforms produced by ERISA is its prohibition against pen-
sion plan acquisition and holding of securities of the sponsoring employer in excess of ten
percent of the market value of the plan’s assets. ERISA § 407(a)(2), 29 US.C. §
1107(a}(2)(19786). Prior to ERISA, trustees would purchase and manipulate the sponsoring
employer’s stock, greatly benefiting the employer at the expense of the employees covered
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under the Act.2%

While ERISA’s fiduciary requirements are designed to protect
the worker’s interest in her pension by strictly proscribing the
kinds of self-dealing and conflicts of interest which led to the
wholesale depredation of trust assets in the past, these require-
ments have been criticized as furthering the interests of the pen-
sion and investment community at the expense of the rights of the
pension beneficiaries.?*® While ERISA has been successful in ar-
resting the more overt forms of pension corruption, there is some
evidence that fund assets are still subject to sophisticated methods
of self-interested manipulation and depletion. Two recent research
monographs prepared under the auspices of the Twentieth Cen-
tury Fund have documented significant conflicts of interest, not
uncommon among corporate and union funds, which remain unas-
sailable under ERISA.2*? A study prepared by A. G. Becker, Inc.,
of Chicago, indicates that over the past ten years, 3,000 private
pension funds invested chiefly in stocks and bonds increased in
value an average of only 2.5% a year.2”® The impact on pension
fund beneficiaries is great; a one percent change in the rate of re-
turn on the trust portfolio translates into a ten to twenty percent
increase or decrease in pension benefits payable out of the fund.?°®

The stress inherent in ERISA between the interests of em-
ployers and the investment community on the one hand, and the
pension rights of employees on the other, is nowhere more appar-

under the plan. See B. AARON, supra note 95, at 101-02; J. BRooKs, supra note 192, at 13-25,
As the Douglas Committee noted: “[A]n unduly large holding of this type may not be in the
interests of the beneficiaries . . . [and] tends to raise the question whether the fund is being
operated for the sole interest of the beneficiaries.” S. Rer. No. 1734, 84th Cong., 2d Sess. 51-
52 (1956).

Employee stock ownership plans (ESOP’s) are exempt from the ten percent employer’s
securities limitation. ERISA §§ 407(b)(1) & (d)(6), 29 U.S.C. §§ 1107(b)(1) & (d)(6){1976).
See C. ScHARF, GUIDE TO EMPLOYEE STocK OWNERSHIP PLANS: A REVOLUTIONARY METHOD
POR INCREASING CORPORATE PROFITS 26 (1976).

205. ERISA § 406, 29 U.S.C. § 1106(1976).

206. See remarks of William Winpisinger, of the Machinists Union, in J. RirkiN & R.
BARBER, supra note 8, at 102, For a contrary view, see Note, Public Empioyee Pensions in
Times of Fiscal Distress, 30 Harv. L. Rev. 992 (1977).

207. R. BLODGETT, supra note 192; and J. BRoOKS, supra note 192. See also J. RIFKIN
& R. BARBER, supre note 8, at 104-24.

208. Newsweek, Nov. 5, 1979, at 86.

A.G. Becker’s 1978 report on the rates of return on 3,500 managed pension fund portfo-
lios indicates that the median annual return for pension and profit sharing funds from 1969
to 1978 has been 2.0% and 2.1% respectively. A.G. BECKER, 1978 PERFORMANCE CHARACTER-
18TICS 16 (1979). This is to be compared with the consumer price index annual inflation rate
for the same period, which was 6.7%. Id. at 5.

209. N. Levin, supra note 175, at 73.
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ent than in ERISA’s minimum vesting and eligibility require-
ments.2!° These provisions ostensibly guarantee the pension expec-
tations of American workers. Their net effect, however, is to ensure
the stability of the fund by reducing the number of persons who
are entitled to pension benefits through eligibility screening.?!!

ERISA’s participation and vesting sections must be scruti-
nized to determine whether ERISA creates an entitlement in a
particular pension. Under ERISA, an entitlement is established
when an individual’s pension has vested, that is, has become a
nonforfeitable interest recognized by law. In order for her pension
to vest, a worker must satisfy a series of conditions precedent set
out as minimum standards in ERISA.?'2 Then and only then will a
legally cognizable interest in a pension be created.

An analysis of the way pension eligibility requirements operate
reveals that an entitlement to pension benefits is not readily estab-
lished, even under the most liberal minimum standards set out in
the pension reform act. For instance, presuming that an employee
falls within ERISA’s coverage provisions,?!® she must then satisfy
the conditions precedent to plan participation®* so that years of

210. ERISA §§ 202, 203, 29 U.S.C. §§ 1052, 1053 (1976).

211. The eligibility requirements, by reducing the amount of money paid out in bene-
fits, concomitantly increase the overall balance of the fund, thereby (1) benefiting the em-
ployer by reducing his future pension obligations and (2) enhancing the effectiveness of the
fund as an investment device, since long-term stability of funds is essential for profitable
investment and efficient capital management. Theoretically, no real benefit is derived, since
each denial of benefits is part of an overall actuarial scheme which predetermines the
amount of fund contributions necessary to meet the unfunded liabilities of the plan. See D.
McGm.y, supra note 112, at 305-425.

212. ERISA §§ 202, 203, 29 U.S.C. §§ 1052, 1053 (1976). These provisions are pivotal
to ERISA; should a plan fail to meet these minimum standards, it will not constitute a
qualified trust under LR.C. § 401(a) and thus not be entitled to receive the generous tax
benefits afforded to private pension plans under ERISA. See ERISA §§ 1011, 1012, LR.C. §§
410, 411.

213. Under § 201 of ERISA, 29 U.S.C. § 1051 (1976), the participation and vesting
requirements do not apply to governmental plans, church plans, excess benefit plans and
assorted others. See also Conr. REp., supra note 199, at 260-61.

214. ERISA § 202(a)(1)(A), 298 U.S.C. § 1052(a)(1)(A)(1976), which states in pertinent
part: “No pension plan may require, as a condition of participation in the plan, that an
employee complete a period of service with the employer or employers maintaining the plan
extending beyond the later of the following dates—

(i) the date on which the employee attains the age of 25; or

(ii) the date on which he completes 1 year of service.”

However, there are exceptions. A plan may extend the service requirement to three
years if the plan provides for full and immediate vesting. ERISA § 202(a}{1)(B), 29 U.S.C. §
1052(a)(1)(B)(1976).

A plan may also exclude altogether employees who are within five vears of the plan's
normeal retirement age. ERISA § 202(a)(2)}(B), 298 U.S.C. § 1052(2)(2)(B)(1876). See also
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service which accrue may be counted toward the satisfaction of a
second set of eligibility requirements which determine whether the
employee will ultimately receive benefits.

Once the minimum participation requirements are satisfied,?*®
the employee-plan participant*® must then satisfy the minimum
vesting standards under section 203 of the Act.?’” ERISA requires
that plans adopt one of three vesting formulae,?'® which determine
when the pension vests, as well as one of three benefit accrual
schedules,?'® which determine the rate and amount of benefit ac-
crual. The most common method adopted is “cliff vesting,” where
an employee becomes entitled to 100% of her benefits after ten
years of service,2® at which tfime her pension becomes
nonforfeitable.??!

Prior to the passage of ERISA, there were no vesting require-
ments mandated by federal law, and as a result, onerous eligibility
requirements often led to wholesale denial of employees’ pension
benefits.??? Even under ERISA, however, a variety of circum-
stances can conspire to deprive an employee of all pension contri-
butions made on her behalf. For instance, because most employers
prefer the ten-year “cliff vesting” requirement permitted by

Conr. Rzp., supra note 199, at 262.

215. ERISA § 202(a)(2)(B), 29 U.S.C. § 1052(a)(2)(B)(1978).

216. Defined by ERISA § 3(7), 29 U.S.C. § 1002(7)(1976).

217. 29 U.S.C. § 1053 (1976).

218. ERISA § 203(a)(2)(A)-(C), 29 U.S.C. § 1053(a)(2){A)-(C)(1976). They are, respec-
tively: (1)“Clifi” vesting-—100% vesting after ten years of service, irrespective of age, with
no vesting at all during the first ten years.

(2)**Graded” vesting—Progressive vesting over fifieen years of sérvice, with a nonfor-
feitable right to 26% of the pension accruing after at least five years of service and 100%
vesting occurring after fifteen years of service, and with gradational vesting occurring in
between as set out in the Act.

(3)“Rule of 45" vesting—Where the pension vests progressively based on the sum of the
employee’s age and length of service, with a forty year-old employee with five years of ser-
vice accruing a 50% nonforfeitable interest, and all employees with ten years of service
accruing at least a 50% nonforfeitable interest.

See Conr. Rep., supra note 199, at 268-69.

219. ERISA § 204(b)(1)(A)-(C), 29 U.S.C. § 1054(b)(1)(A)-(C)(1976). See Conr. Rep.,
supra note 199, at 273-75.

220. ERISA § 203(a)(2)(A), 29 U.S.C. § 1053(a)(2)(A)(1976). This method is generally
preferred because it reduces administrative costs involved in accounting for partially vested
rights. It is particularly desirable in industries where there is a high labor turnover, since an
employee must work a minimum of ten years to accrue any benefit credits.

221. ERISA § 3(19), 29 U.S.C. § 1002(19)(1976), defintes “nonforfeitable” as “a claim
obtained by a participant or his beneficiary to that part of an immediate or deferred benefit
under a pension plan which arises from the participant’s service, which is unconditional, and
which is legally enforceable against the plan.”

222. See note 140 supra.
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ERISA, well over half, of those employees covered will not gain an
“entitlement” to their pension benefits since labor mobility studies
indicate that most employees change jobs prior to the time when
their pension rights would vest.??®

Similarly, an employee may work for ten or more years, yet
not accrue any benefit credits because of one or more temporary
interruptions in continuous work performance, called “breaks-in-
service.” For instance, if a worker is unable to work due to preg-
nancy, disability, layoff or termination, she may lose some or all of
her credits, depending on the length of the break-in-service and
the amount of benefit credit accrued.?*

Should a pension plan terminate prior to an employee’s inter-
est having vested, she would lose all benefits accrued on her behalf,
since the system of government termination insurance enacted by
ERISA%?5 covers only vested, nonforfeitable benefits.?*® This af-
fects a significant, if unascertainable, number of persons, given the
fact that over 1,000 pension plans terminate each year for eco-
nomic reasons.???

Even if an employee succeeds in completing ten continuous
years of service and becomes entitled to receive 100% of the bene-
fits determined to be nonforfeitable under the Act, that employee
still must reach normal retirement age®*® to actually receive full

223. The Department of Labor indicates that in 1972, for instance, the median length
of employment for persons covered under private pension plans was 8.6 years. U.S. BureAu
oF LABOR StaTistics, DEP'T oF LaBOR; COovERAGE & VESTING oF FuLL TIME EMPLOYEES
UNDER PRIVATE RETIREMENT PLANS 19 (Sept. 1973). See also M. BERNSTEIN, supra note 137,
at 49-84.

ERISA does permit reciprocity agreements and tax-free rollovers, allowing a degree of
portability, whereby an employee can transfer her vested interest in her pension to another
retirement system under some circumstances. See CoNF. REP., supra note 199, at 341-42,
Unfortunately most private pension plans do not have reciprocity clauses. See U.S. Bureau
oF L.ABOR STATISTICS, DEP'T OF LABOR, DIGEST OF SELECTED PENSION PLANS (1979).

As one commentator put it: “The older worker who must forfeit his pension if he
chooses to change employers is uncomfortably close to serfdom.” ScHuLZ, PENSION ASPECTS
or THE Economics or Acing 39 (1970).

224. ERISA § 203(b}, 29 U.S.C. § 1053(b)(1976); Conr. REP., supra note 199, at 268-
170.

225. ERISA §§ 4001-4068, 29 U.S.C. §§ 1301-1368 (1976).

226. ERISA § 4022(a), 29 U.S.C. § 1322(a) (1976). See also Nachman Corp. v. Pension
Benefit Guar. Corp., 592 F.2d 947 (7th Cir. 1979), aff’d, 100 S. Ct. 1723 (1980).

227. Dep’r orF TREASURY & DeP’r OF LABOR, STUDY OF PENSION PLAN TERMINATIONS,
1972 FinAL RerorT (Aug. 1973), cited in Brief of PROD, Women’s Lobby, Inc,, and Institute
for Public Interest Representation as Amici Curiae in Support of Respondent, at 25, Team-
gters v. Daniel, 439 U.S. 551 (1979).

228. Defined under the Act as the lowest age specified in the plan at which eligible
pension plan participants are permitted to retire with full benefits. This cannot exceed 65,



Fall 1980] PENSION EXPECTATION 191

benefits.??® Indeed, while vested rights to an accrued benefit attrib-
utable to employer contributions are generally not forfeitable, they
can be forfeited where the employee-plan participant dies prior to
reaching the normal retirement age specified in the plan.2*® Vested
rights can also be forfeited due to retroactive plan amendments,?3
re-employment of the employee,?? and the voluntary withdrawal
of mandatory contributions.?%®

A case pending before the Ninth Circuit ﬂlustrates ERISA’s
weaknesses regarding workers’ pension rights.?** Mario Hernandez
was a participant in a pension plan administered by the Southern
Nevada Culinary and Bartenders Pension Trust, which required
ten years of employee service for pension benefits to vest. The plan
also required that the employee retire at the age of sixty-two to
receive benefits. Mario Hernandez worked thirteen and one-half
years in employment covered under the multi-employer plan and
thus had a 100% vested interest in his pension.?*®* On October 16,
1977, Mario Hernandez died at the age of sixty-one years and nine
months, just three months short of his sixty-second birthday and
three months short of reaching normal retirement age under the
plan.

America Hernandez, the widow of Mario Hernandez, applied
for his pension benefits from the trust and was turned down, even
though her late husband’s pension was 100% vested at the time of
his death. She then brought an action for declaratory relief and an
accounting in the District Court of Nevada, which found that,
under ERISA, a pension plan may deny all retirement benefits to
an employee’s beneficiary if that employee dies prior to reaching
the plan’s normal retirement age.?®® Accordingly, such a denial is

which is the most common age specified. ERISA § 3(24), 29 U.S.C. § 1002(24)(1976).

229. ERISA § 203(a)(3)(A), 29 U.S.C. § 1053(a)(3)(A)(1976).

230, Id.; Conr. Rep., supra note 199, at 271.

231. ERISA §8§ 203(a)(3)(C), 302(c)(8), 29 U.S.C. §§ 1053(a)(3)(C), 1082(c)(8) (1976);
Conr. Rep., supra note 199, at 271.

232. ERISA § 203(a)(3)(B), 29 U.S.C. § 1053{a)(3)(B){1976); Conr. REP., supra note
199, at 271.

233. ERISA § 203(a)(3)(D), 29 U.S.C. § 1053(a)(3)(D)(1976); Conr. Rep., supra note
199, at 271.

234. Hernandez v. Southern Nev. Culinary & Bartenders Pension Trust, No. 79-36 (D.
Nev. Sept. 4, 1979), appeal docketed, No. 79-3616 (9th Cir. Sept. 25, 1979).

235. In addition, Mr. Hernandez had elected the joint and survivor annuity option,
which would have entitled his beneficiary to 50% of the amount which he was eligible to
receive at the time of his death.

236. No. 79-36, slip op. at 5-6 (D. Nev. Sept. 4, 1979).

“Plaintiff urges this court to hold that because the contributions by the employer were
made pursuant to a collective bargaining agreement, they are in lien of wages which would
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not a prohibited forfeiture under ERISA,?* even though an em-
ployee’s interest is fully vested; thus, America Hernandez was enti-
tled to neither benefits from, nor an accounting of, her late hus-
band’s pension.

As ERISA is the non-constitutional source which must form
the basis of any claim of pension entitlement cognizable under the
Entitlement Doctrine, it must be subjected to more critical scru-
tiny to determine whether, and to what extent, it extends protec-
tion to the day-to-day pension expectancies of millions of Ameri-
can workers. While ERISA has been hailed as offering “more
benefits and rights and success in the area of labor-management
than almost anything in the history of this country,”““ it might
more accurately be characterized as representmg ‘a mirage of re-
form but not its substance.””2%?

The “mirage” of ERISA is due to the disparity between the
public pronouncements of its drafters and the actual substance of
the bill itself. For instance, it is clear from the legislative history of
ERISA that its drafters saw pensions as a form of wages to which
the worker is entitled. Senator Harrison Williams, Chairman of the
Senate Committee on Labor and Public Welfare, stated during
hearings on ERISA: “I would stress that pensions are not gratui-
ties, like a gold watch bestowed as a gift by the employer on retire-
ment. They represent savings which the worker has earned in the
form of deferred payment for his labors.””24°

Similarly, Senator Jacob Javits, co-author and chief sponsor of
ERISA, noted:

The fact of the matter is that the private pension plan is a
means for transferring earnings during the working years into in-
come for a decent living in the older years. The worker “works”
for that pension the same way he “works” for his wages or
salary. . . .24

I beheve that [ERISA] has settled in an indisputable fashion,
the legal status of private pensions. Whatever lingering doubts
may have persisted prior to its passage, the law tells us that pri-

otherwise have been paid to the employee and therefore constitute employee contributions
which belong to the estate of the decedent. Such an interpretation is contrary to the clear
intent of the Act.” Id. But see notes 240-42 and accompanying text infra.

237. ERISA § 203(a)(3)(A), 29 U.S.C. § 1053(a)(3)(A)(1976).

238. Remarks by President Gerald Ford on signing the Employee Retirement Income
Security Act of 1974, 1974 Pue. Parers, GERALD R. Forp 76-77.

239. Professor M. Bernstein, quoted in R. NADER & K. BLACKWELL, supra note 111, at
117.

240. 2 LEecis. Hist. or ERISA, supra note 7, at 1605.

241. Id. at 1609.
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vate pensions are a form of deferred wages and not a form of gra-
tuity to be offered and withdrawn at the whim of the employer.

In short the “gold watch” theory of pensions is dead for once and
for all.®+*

Nonetheless, ERISA creates in a worker no entitlement to her
pension prior to the satisfaction of the plan’s eligibility require-
ments. In balancing the interests of both the employer and the ec-
onomic community against the right of employees to the fruit of
their deferred wages, Congress has promulgated a bill which per-
petuates an actuarially-based eligibility system which is a holdover
from the gratuity theory**® and which results in extensive pension
deprivation..

Allowing Congress to determine whether a claim has constitu-
tional stature short-weights the interests of pension plan benefi-
ciaries, who are all but excluded from congressional deliberation
about pension rights.?** This cannot be over-stressed. Employers’
organizations like the Chamber of Commerce seek to legislatively
define pension rights as narrowly as possible, to minimize benefits
paid out and to lower the employer’s total contribution obligation.
Investment institutions like Morgan Guaranty Trust Company are
not likely to encourage legislation which would reduce the total
value of the investment monies under their managerial control.
. Even labor unions, who are often the sole representatives of work-

242, Quoted in Brief of PROD, Women'’s Lobby, Inc., supra note 227, at 14 n.7.

243. Ralph Nader has proposed an alternative mode of pension fund organization sim-
ilar in some respects to the present IRA/Keogh system. While a debate as to its merits is
beyond the scope of this note, it bears study as it recognizes an immediate, truly nonforfeit-
able interest in an employee to her pension from the time of the first contribution. See R.
Naper & K. BLACKWELL, supra note 111, at 163-68 (Appendix C). See also J. BRoOKS, supra
note 192, at 8.

244. As Ralph Nader has noted: “Up to now, pension legislation has been formulated
in the virtual absence of constituent pressure—that is, pressure from employees who hope to
benefit from the system. Without their involvement, legislative reforms will continue to do
too little . . . . How much stronger would they be if congressmen were as familiar with
employees’ desires as with the desires of employers? How much stronger would they be if
beneficiaries conducted even half the lobbying efforts of the pension industry? We do not
yet know the answer.” R. NADER & K. BLACKWELL, supra note 111, at 123-24.

The dramatic imbalance of organizational resources weighing heavily against the em-
ployee-plan participant is illustrated by the lineup of emici curiae who submitted briefs in
the case of Teamsters v, Daniel, 439 U.S, 551 (1979). Organizations submitting amicus briefs
for the trust fund included the United States government, the AFL-CIO, the Chamber of
Commerce of the United States, the American Bankers Asscciation, the ERISA Industry
Committee (ERIC), National Coordinating Committee for Multi-employer Plans, the Amer-
ican Academy of Actuaries and the American Bar Association. Submitting briefs for the
respondent, Mr. Daniel, were the Securities Exchange Commission, the Gray Panthers and
three public interest organizations joining in one petition. See TEAMSTERS V. DANIEL, BRIEFS
Amict Curiag, 12 Law RepPrINTS, LaB. SErIES (1979).
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ers’ interests in the legislative process, have an interest in pension
plans which is often not distinguishable from that of employers,
since unions are charged with defending the Taft-Hartley funds to
which they appoint trustees.?®

Though ERISA does establish minimum eligibility standards
more liberal than those imposed by most employers prior to
ERISA’s enactment, the number of workers who will benefit from
the new standards will not approach the number still denied bene-
fit and control. It has been estimated that for those pension plans
in operation prior to ERISA’s passage whose eligibility require-
ments were similar to ERISA’s, as many as 75% of the benefi-
ciaries did not receive benefits of any kind.?*¢ As one commentator
put it: “[W]hile ERISA may offer hope for a few, it is certainly not
the savior of the many.”%*?

B. Pension Rights Under Contract

The trust indenture and the plan document itself are the con-
tracts which must be scrutinized to determine the existence, if any,
of a pension benefit entitlement. So extensive is ERISA’s coverage
that, with few exceptions, virtually all private plans now conform
to the strictures of ERISA.*® However, since ERISA sets out only
minimum vesting and participation standards, plans may still pro-
vide more liberal eligibility requirements, such as immediate vest-
ing, thereby expanding the pension rights of plan participants.?4®

There are approximately 450,000 to 500,000 pension plans in
this country, covering as much as one-half of the American work
force, or between forty and fifty million workers.?®® The United
States Department of Labor publishes the Digest of Selected Pen-
sion Plans®®' which summarizes the key features of specific plan

245, See Renfrew, Fiduciary Responsibilities Under the Pension Reform Act, 32 Bys.
Law. 1829 (1977).

246. Estimate by Professor M. Bernstein, quoted in Miller & Dudowitz, The Unfin-
ished Task of Private Pension Reform, 13 TriAL 18, 19 (May 1977).

247. Id.

248. ERISA § 201, 29 U.S.C. § 1051 (1976). The most significant form of retirement
plan exempt from much of ERISA’s coverage is the employee stock ownership plan (ESOP).
See note 204 supra.

249. ERISA § 203(d), 29 U.S.C. § 1053(d) (1976).

As Senator Williams stated: “Its provisions are only minimum standards, and no em-
ployer is impeded from building upon or improving these minimum requirements.

“Improvement upon the design, coverage, and benefits is a matter of free choice by
employers.” 2 Lecis. Hist. oF ERISA, supre note 7, at 1601.

250. See note 7 and accompanying text supra.

251. U.S. BureAau of LABor StaTisTics, DEP'T OF LABOR, DIGEST OF SELECTED PENSION
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agreements throughout the country. The plans are not selected as
a representative sample of all private pension plans in this coun-
try; rather they are chosen because they cover a large number of
employees in a broad cross-section of industries nationwide.25?
Thus while they are not a statistically accurate index of the distri-
bution of particular plan provisions, they do indicate what private
pension plans, on the whole, provide the average worker in the way
of pension rights.

A survey of the plans contained in the Department of Labor
Digest reveals that few plans, if any, provide more liberal provi-
sions than the minimum standards set out in ERISA. In fact, all of
the 148 plans summarized have vesting provisions, most requiring
ten years of service. Almost all of the plans also have a minimum
age requirement setting the time of retirement generally at be-
tween 62 and 65 years of age.

Thus, pension plans, while permitted to provide more rights
than set out in ERISA, almost invariably do not do so. Given this,
they cannot be looked to as a significant source of entitlement to
pension benefits.

C. Summation: Pensions as an Entitlement

Statutory and contractual provisions regulating and defining
the nature of pension rights illustrate the weaknesses inherent in
the Entitlement Doctrine. While the courts have increasingly rec-
ognized pensions as a form of deferred compensation, federal law
and private pension plans treat them as little more than gratuities,
held in trust for the employee and vesting only after years of
service.

The fact that federal pension statutes operate to deprive em-
ployees of both control over, and benefit of, their pension funds
reflects the pluralist®®® nature of Congress’ responsiveness to pow-
erful organized interests seeking to maintain control over what
Senator Harrison Williams has called “the largest single source of
virtually unregulated capital in our country.”?** While the Court

Prans (1979).

262, Id. at iii & 359-63.

253. Pluralism—the process by which organized groups seek to maximize their inter-
ests in the political market place—was the cornerstone of the Framers’ view of democratic
action. See, e.g., THE FEDERALIST (A. Hamilton, J. Jay & J. Madison).

254, 2 Lrcis. Hist. or ERISA, supra note 7, at 1600. The President’s Commission on
Pension Policy has stated that “issues related to the ownership and control of pension fund
assets are extremely important,” and went on to recommend that “issues related to the
ownership, control and investment of pension fund assets . . . be investigated to identify
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may rightly wish to defer to congressional expertise in a matter
clearly as complex as national pension reform, it must recognize
that congressional deliberations on ERISA did not comprehend the
constitutional repercussions of imposing conditions on a worker’s
receipt of benefits which are part of her compensation package. It
is the Court’s function to preserve the rights of citizens under the
nation’s charter, regardless of legislative action.2s®

It is in the interest of employers to condition eligibility for -
pensions so as to afford few rights to employees. The Entitlement
Doctrine, whereby the Court looks to a non-constitutional source,
such as contract or statute, to determine if one’s interest is suffi-
cient to be constitutional property, allows Congress and employers
to determine whether employees are entitled to their pension bene-
fits. ERISA and employers’ pension plans thus determine whether
workers have an interest in their pension that goes beyond the
“contingent expectancy” described by the Daniel amici.?® How-
ever, to condition the finding of a constitutional property right on
the terms of a statute or contract, when neither reflects the inter-
est of the party claiming the right, debases an important constitu-
tional guarantee. The Court fosters tragic results with this circular-
ity—if the Congress and employers fail to allow the worker the
pension for which she has worked and upon which she has relied,
the Court will conclude that she must therefore not have been en-
titled to it.

Conclusion

This note has attempted to assess whether pensions are con-
stitutional property, and to sketch the economic and legal parame-
ters of the pension rights issue. Whether constitutional protection
for employees who are divested of control and ultimate benefit of
their pensions will be extended in a particular case depends, as the
present Supreme Court has noted, upon whether an individual can
claim an “entitlement” to the benefit. Whether an entitlement ex-
ists depends upon whether “existing rules of understandings” such
as contracts or state or federal statutes define the claimed interest
as an entitlement.

and clarify areas for further study.” CommissioNn REPORT, supra note 7, at 51.

255, Elrod v. Burns, 427 U.S. 347 (1976); Pennekamp v. Florida, 328 U.S. 331 (1946);
Switchmen’s Union v. National Mediation Bd., 320 U.S. 297 (1943); Marbury v. Madison, 5
U.S. (1 Cranch) 137 (1803); Doe v. Israel, 358 F. Supp. 1193 (D.R.1. 1973), motion denied,
482 F.2d 156 (1st Cir. 1973), cert. denied, 416 U.S. 993 (1974).

256. Brief for Gray Panthers as Amicus Curiae in Support of Respondent at 8, Team-
sters v. Daniel, 439 U.S. 551 (1979). See also Brief for Petitioner Teamsters at 40.
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As was noted earlier, both federal pension statutes and em-
ployer pension fund agreements define pensions as little more than
gratuities, affording only those rights delineated by the agreement
itself. Most agreements spell out eligibility requirements designed
to protect the fund itself from depletion and to reduce the em-
ployer’s pension payment liabilities. Thus under the Entitlement
Doctrine, employees who have not satisfied the agreement’s re-
quirements are afforded no constitutional protection when they are
deprived of their pension benefits.

Pensions are paid by the employer as a form of deferred com-
pensation for employment services presently rendered. It is this
deferred compensation which most workers look forward to as
their primary source of economic security for their retirement
years. Because of minimum eligibility requirements which are pre-
sent in most pension plan agreements and in federal pension law,
most employees will be denied all or part of their pensions, regard-
less of representations and expectations to the contrary.

While such eligibility requirements guard the sanctity of the
fund itself, they are contrary to the operative premise behind pen-
sions—that they are compensation for services presently rendered
by the employee. The fact that such compensation is deferred by
agreement should not divest the employee of either ultimate bene-
fit or present control of the wages of her own toil.

The inadequacy of the constitutional protection available to
persons who often work all of their productive years only to be
denied their retirement security highlights both the inadequacy of
the Entitlement Doctrine and the legal pre-eminence assigned to
the pension fund itself at the expense of the purported.
beneficiaries.






