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est,” the right to marry,*®” to the list of activities with respect to
which individuals have a right to “equal treatment.” At the same
time, the Court has rejected demands that education,?*®® housing,3®
public employment?’® and publicly financed abortion®* be declared
fundamental interests. In Zablocki v. Redhail,®*? the Court struck
down a Wisconsin law requiring a divorced parent with a court-
imposed child-support obligation to obtain court permission before
remarrying. In its opinion, the Court reaffirmed “the fundamental
character of the right to marry,”®”® but unlike its earlier “funda-
mental interest” decisions,®”* the Court explicitly recognized that
the substantiality of a state’s justification for regulation of a fun-
damental right is a function of the extent to which the regulation
burdens the exercise of that right:

[W]e do not mean to suggest that every state regulation which
relates in any way to the incidents of or prerequisites to marriage
must be subjected to rigorous scrutiny. To the contrary, reasona-
ble regulations that do not significantly interfere with decisions to
enter into the marriage relationship may legitimately be
imposed.®’®

As noted above, the “equal treatment” model, which is the
source of equal protection fundamental interests, must draw mean-
ing from some externally supplied vision of the circumstances
under which the government must treat all persons equally.?’® A
number of formulations have been advanced as rationales for the
Court’s selection of fundamental interests; however, none are to-
tally consistent with the Court’s decisions. Some commentators
have argued that interests should be accorded “fundamental” sta-
tus under the equal protection clause if they are protected else-

367. Zablocki v. Redhail, 434 U.S. 374 (1978). Although the right to marry has previ-
ously been recognized as important, Loving v. Virginia, 388 U.S. 1 (1962), Skinner v.
Oklahoma, 316 U.S. 535 (1942), Zablocki is the first equal protection decision squarely rest-
ing on its fundamentality.

368. San Antonio Indep. School Dist. v. Rodriguez, 411 U.S. 1 (1973), discussed at text
accompanying notes 164-67 supra.

369. Lindsey v. Normet, 405 U.S. 56 (1972).

370. Massachusetts Bd. of Retirement v. Murgia, 427 U.S. 307 (1976).

371. Harris v. McRae, 448 U.S. 297 (1980); Maher v. Roe, 432 U.S. 464 (1977).

372. 434 U.S. 374 (1978).

373. Id. at 386.

374. See, e.g., Shapiro v. Thompson, 394 U.S. 618 (1969).

375. Zablocki v. Redhail, 434 U.S. 374, 386 (1978).

376. See text accompanying notes 331-44 supra.
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where in the Constitution.®”” Although this rationale may explain
the Court’s decisions regarding the rights to appellate review and
to marital privacy,?® it fails to explain the Court’s holdings in the
abortion and right-to-travel cases.?”® The notion, discussed earlier,
that interests are “fundamental” only if they are necessary to allow
an individual to participate fully in the political process is both
open-ended®® and inconsistent with the Court’s decisions finding
the rights to marry and to procreate “fundamental.”*** As with the
Supreme Court’s choice of groups for heightened judicial protec-
tion, its selection of fundamental interests can be attributed only
to the Court’s own vision of what constitutes just and unjust
disadvantaging.

The Supreme Court has used a variety of the analytic devices
characteristic of “intermediate” scrutiny to extend some protection
to a number of intimate activities not explicitly deemed “funda-
mental.” In Eisenstadt v. Baird,’®? while purporting to use only a
rational relationship test in “an opinion in which the actual inten-
sity of scrutiny was at variance with the articulated standard,”’s*
the Court struck down a Massachusetts statute making it more dif-
ficult for unmarried persons than for married persons to obtain
contraceptives. As is necessary to avoid making the required ra-

377. See, e.g., C. BLACK, suprag note 286, at 27-28. Perhaps such an interpretation
could explain why the Court occasionally analyzes a statute prohibiting only certain kinds of
speech under the equal protection clause rather than under the First Amendment. See Ca-
rey v. Brown, 447 U.S. 455 (1980); Police Dep’t of Chicago v. Mosley, 408 U.S. 92 (1972); L.
TRIBE, supra note 47, at 1002.

378. Both interests have also received protection under the due process clause, See
Griswold v. Connecticut, 381 U.S. 479 (1965); Griffin v. Illinois, 351 U.S. 12 (1956).

379. Although in Maher v. Roe, 432 U.S. 464 (1977) and Harris v. McRae, 448 U.S, 297
(1980), the Court sought to distinguish the right to have an abortion, which found protec-
tion under the due process clause in Roe v. Wade, 410 U.S. 113 (1973), from the right to
have a publicly financed abortion, 432 U.S. at 474, 448 U.S. at 315; it is clear that the state’s
attempt to discourage the exercise of a constitutional right was no different from that con-
demned in Shapiro v. Thompson, 394 U.S. 618 (1969) (in which no constitutional provision
other than the equal protection clause was used as authority for the proposition that a state
could not discourage a person from exercising the right of interstate travel). See Perry, Why
the Supreme Court Was Plainly Wrong in the Hyde Amendment Case: A Brief Comment
on Harris v. McRae, 32 Stan. L. Rev. 1113, 1123-25 (1980).

380. See text accompanying notes 326-27 supra.

381. See Zablocki v. Redhail, 434 U.S. 374 (1978); Skinner v. Oklahoma, 316 U.S. 535
(1942).

382. 405 U.S. 438 (1972).

383. Gunther, supra note 4, at 36.
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tionality model a tautology,*® the Court refused to consider two
legislative purposes that were asserted by the Commonwealth at
trial but which appeared to be inconsistent with the language and
history of the statute.®®® Then, conjuring up another purpose
plainly ill-served by the statute, that of banning contraceptives,
the Court found the statutory distinction on the basis of marital
status irrational, “invidious” and unconstitutional.?s®

The commentators are split on a determination of which vi-
sion of the equal protection clause the Court invoked in Eisen-
stadt. Whether the Justices drew upon a determination that some
public purposes are not sufficient to justify limiting an individual’s
interest in purchasing contraceptives,®®” or upon a theory about
how the legislature must reach a decision affecting such an inter-
est,3®8 it is clear that no incantation of “rationality,” without more,
can explain the Court’s decision.%®®

Finally, the Court has extended protection to certain “consti-
tutionally preferred interests”*®® by striking down “irrebuttable
presumptions’®®* and requiring case-by-case determinations that
certain judicially prescribed conditions exist before the govern-
ment may adversely affect those interests. In three cases, the Court
used the irrebuttable presumption doctrine to strike down classifi-
cations infringing upon the constitutionally recognized interest in
child rearing.’®? The first case invalidated an Illinois law found to
be conclusively presuming unwed fathers to be unfit to have cus-

384. See text accompanying notes 275-84 supra.

385. The Court dismissed the Massachusetts Supreme Judicial Court’s finding that
the law was intended to deter premarital sex, noting that unmarried persons could lawfully
obtain contraceptives to prevent dizease and that married persons could obtain contracep-
tives without regard to their use. Eisenstadt v. Baird, 405 U.S. 438, 445-49 {1972). In addi-
tion, the Court examined the history of the statute and determined that the protection of
public health could not have motivated the legislature to enact the limited prohibition. Id.
at 450-52.

386. Id. at 454-55.

387. Professor Gunther has argued that the Court’s “rejection of proffered state pur-
poses strongly suggests a value-laden appraisal of the legitimacy of ends.” Gunther, supra
note 4, at 35.

388, Id. at 43-47.

389. See Legislative Purpose, supra note 284, at 125-27.

380. Ackerman, The Conclusive Presumption Shuffle, 125 U. Pa. L. Rev. 761, 774-75
(1977).

391. “Irrebuttable presumptions” are discussed in text accompanying notes 434-38
infra.

392, See also Pierce v. Society of Sisters, 268 U.S. 510, 534-35 (1925); Mever v. Ne-
braska, 262 U.S. 390, 399 (1923).
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tody of their children, while granting all other parents the right to
a hearing on fitness.®®® The second and third cases struck down
rules “presuming” pregnant women to be incapacitated, thereby
barring them from teaching®* and from collecting unemployment
benefits.3®®

The irrebuttable presumption doctrine was also used in a case
involving an interest closely linked with the right of interstate
travel. In Viandis v. Kline,*®® the Court struck down as “not neces-
sarily or universally true in fact”’*®” a Connecticut law which, ac-
cording to the Court, presumed that unmarried applicants to the
University of Connecticut who had legal addresses outside the
state during the prior year, and married applicants who had out-
of-state addresses at the time of application, were nonresidents for
tuition purposes.3®®

In selecting interests important enough to merit its least def-
erential scrutiny of impinging legislation, the Court has not ad-
hered to completely any one of the models previously discussed.
Though it has drawn from the equal-treatment model in fixing cer-
tain rights as fundamental, its selection of fundamental interests is
more probably attributable to the Court’s own ideas about what
constitutes just and unjust disadvantaging. It has rendered deci-
sions in language consistent with the required-rationality model,
yet this model alone does not provide a complete explanation for
the Court’s decisions.

393. Stanley v. Illinois, 405 U.S. 645, 654, 657-58 (1972). See text accompanying note
141 supra.

394. Cleveland Bd. of Educ. v. LaFleur, 414 U.S. 632, 645-46 (1974) (striking down
mandatory leave of absence for pregnant teacher beginning four months before the expected
birth of her child).

395. Turner v. Department of Employment Security, 423 U.S. 44, 45-46 (1975) (per
curiam) (striking down Utah statute making women ineligible for unemployment benefits
during last twelve weeks of pregnancy and for six weeks following childbirth).

396. 412 U.S. 441 (1973).
397. Id. at 452

398. See also Carrington v. Rash, 380 U.S. 89 (1965) (striking down a Texas ban on
voting by military personnel because it was found to presume conclusively that all soldiers
did not reside in the counties where they were stationed).

For an analysis of the Court’s selection of interests for protection under the “irrebut-
table presumption doctrine,” see notes 434-38 and accompanying text infra.
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C. The Analytic Techniques of Intermediate Scrutiny

1. Failing to Accept a Possible Governmental Objective as a Jus-
tification for a Statutory Classification

The centerpiece of the Supreme Court’s analysis of cases aris-
ing under the equal protection clause is its evaluation of possible
government justifications for treating individuals unequalily. When
it has concluded that a particular classification fails to advance an
objective of sufficient importance to justify the distinction, the
Court has offered five rationales in support of its conclusion.

a. The Proscription of Illegitimate Purposes

Where the language or history of a statute indicates that the
legislature intended to harm or punish those disadvantaged by the
provision, the Court has sometimes found the legislative motive il-
legitimate. Then, applying the required-rationality model, it has
held that the statute fails to serve rationally a “legitimate govern-
mental interest.”3®® But the determination that a particular motive
is “invidious” states a conclusion, not an analysis. The Court has
not indicated why it is permissible for the legislature to intend to
disadvantage recipients of Aid to Families with Dependent Chil-
dren in comparison with other public-benefit recipients*®® but im-
permissible to disadvantage deliberately those living in households
consisting of two or more unrelated persons by denying them food
stamps.*®! Similarly, the Court has offered no explanation why it is
impermissible for a state to discourage unmarried persons from
purchasing contraceptives®? but permissible to discourage indigent
women from having abortions.**® The explanation cannot be found
in the words of the equal protection clause; it is hidden in the
Court’s vision of which inequalities are just and which are unjust.

399, United States Dep’t of Agric. v. Moreno, 413 U.S. 528, 534 (1973) (emphasis in
original), See also Weber v. Aetna Cas. & Sur. Co., 406 U.S. 164, 175-76 (1972) (finding it
“illogical and unjust” to condemn extramarital “liasons” by denying illegitimate children
the right to recover under workmen’s compensation law).

400. See Jefferson v. Hackney, 406 U.S. 535, 575 (1972) (Marshall, J., dissenting) (cit-
ing evidence that a Texas law giving AFDC recipients a lower percentage of “need” level
than that of disabled or aged persons was motivated by unpopularity of AFDC recipients).

401. United States Dep’t of Agric. v. Moreno, 413 U.S. 528 (1973).

402, 'This is the proposition for which Eisenstadt v. Baird was cited by the Court in
Carey v. Population Serv. Int’l, 431 U.S. 678, 686-87 (1977).

403. Harris v. McRae, 448 U.S. 297, 315 (1980).
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b. Rejecting Insufficiently Important Objectives

Where a group or interest found to be entitled to heightened
judicial protection is disadvantaged by a statutory classification,
the Court has often required proof by the government that the dis-
tinction serves an “important” governmental objective.*** In these
cases, the Court has rejected proffered justifications based solely
on improved “efficiency” or “administrative convenience” which
are inherent whenever a rational-basis test is used.**® This require-
ment is characteristic of the protection-from-prejudice model.*°®
Other than by dismissing administrative convenience as inade-
quate and by finding certain “benign” purposes sufficient, how-
ever,*®? the Court has failed to indicate its criteria for determining
which governmental objectives are “important” or “compelling.”4°®

c. Examining Only the Legislature’s Actual Purpose

In several “intermediate” equal protection decisions, the Su-
preme Court has refused to consider a proffered governmental pur-
pose where the language or history of a statute indicated that the
legislature had not intended to achieve that objective.*®® This has

404. E.g., Craig v. Boren, 429 U.S. 190, 198 (1976). See L. TRiBE, supra note 47, at
1082-83.

405, E.g., Wengler v. Druggists Mut. Ins. Co., 446 U.S. 142, 151-52 (1980); Frontiero v.
Richardson, 411 U.S. 677, 690 (1973).

406. See text accompanying notes 260-65 supra.

407. To date, members of the Court have found seven purposes sufficiently important
to satisfy the test articulated in Craig v. Boren, 429 U.S. 190, 198 (1976): (1) remedying the
effects of past racial discrimination, Regents of the Univ. of Cal. v. Bakke, 438 1.S. 265,
360-62 (1978) (Brennan, White, Marshall & Blackmun, JJ., concurring and dissenting); (2)
achieving an academically diverse student body, id. at 311 (Powell, J.); (3) remedying the
effects of discrimination against women, Califano v. Webster, 430 U.S. 313 (1977); (4)
“avoiding difficult problems in proving paternity after the death of an illegitimate child,”
Parham v. Hughes, 441 U.S. 347, 359-60 (1979) (Powell, J., concurring in the judgment); (5)
“providing for the well-being of illegitimate children,” Caban v. Mohammed, 441 U.S. 380,
391 (1979); (6) preventing teenage pregnancy, Michael M. v. Superior Court, 101 S. Ct. 1200,
1216 n.7 (1981) (plurality opinion); id. at 1214-15 (Brennan, J., dissenting}; and (7) “raising
and supporting armies,” Rostker v. Goldberg, 101 S. Ct. 2646, 2654 (1981). See also Wengler
v. Druggists Mut. Ins. Co., 146 U.S. 142 (1980). “Providing for needy spouses is surely an
important governmental objective.” Id. at 151.

408. See Elections Bd. v. Socialist Worker’s Party, 440 U.S. 173 (1979). “I have never
been able to fully appreciate just what a ‘compelling state interest’ is. If it means ‘convinc-
ingly controlling,’ or ‘incapable of being overcome’ upon any balancing process, then, of
course, the test merely announces an inevitable result, and the test is no test at all.” Id. at
188 (Blackmun, J., concurring).

409. E.g., Weinberger v. Wiesenfeld, 420 U.S. 636, 648 (1975); Eisenstadt v. Baird, 405
U.S. 438, 449 (1972).
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occurred most frequently in cases involving gender discrimination,
in which the Court has generally struck down statutes favoring wo-
men except where it found that the decisionmaker actually in-
tended to redress the effects of past discrimination or to achieve
some other “important” objective.*’® Recent decisions, however,
suggest that a majority of the Court will consider any purpose
proffered by the defenders of the legislative classification, even if
there is convincing evidence that few, if any, leglslators sought to
achieve it.,*"!

Scrutinizing only a decisionmaker’s actual purpose is consis-
tent with two of the models previously discussed. Where a legisla-
ture enacts a law because of a hostile motive, the protection-from-
prejudice model would condemn the statute even if it actually did
serve legitimate state objectives.*'? However, without some theory
regarding which legislative motives are proscribed, considering
only a statute’s “actual” purpose is a meaningless exercise because
any classification is likely to dovetail with the objective that moti-
vated enactment of the statute.**®

The “actual purpose” requirement may also reflect use of the
procedural equal protection model. As Gerald Gunther argued,
considering only those purposes that actually motivated the legis-
lature may improve the quality of legislative deliberations by com-
pelling decisionmakers to state their real reasons for enacting a
new law, thereby increasing their political accountability.** Al-

410. Compare Califano v. Goldfarb, 430 U.S. 199, 216 (1977) with Califano v. Webster,
430 U.S. 313, 317-18 (1977).

411. Michael M. v. Superior Court, 101 S. Ct. 1200, 1204-07 (1981) (plurality opinion).
For a debate between two Justices about whether the Court has ever accepted the argument
that it may consider only the legislation’s actual purpose, see Kassel v. Consolidated
Freightways Corp., 101 S. Ct. 1309, 1322 n.3 (1981) (Brennan, J., concurring in the result
and arguing the affirmative); id. at 1332 (Rehnquist, J., dissenting and arguing the
negative).

412, Writing for a four-judge plurality in Michael M. v. Superior Court, 101 S. Ct.
1200 (1981), Justice Rehnquist rejected the proposition that the equal protection clause con-
demns a statute enacted in part because of an “illicit” legislative motive. “[The only ques-
tion under the Federal Constitution—is whether the legislation violates the Equal Protec-
tion Clause . . ., not whether its supporters may have endorsed it for reasons no longer
generally accepted. Even if [an impermissible objective] were one of the motives of the stat-
ute, . . . [the] argument must fail because ‘it is a familiar practice of constitutional law that
this court will not strike down an otherwise constitutional statute on the basis of an alleged
illicit legislative motive.’ ” Id. at 1206 n.7 (guoting United States v. O’Brien, 391 U.S. 367,
383 (1968)).

413. Skee text accompanying note 284 supra; J. ELy, supra note 69, at 126 n.34.

414. See Gunther, supra note 4, at 47. See also United States R.R. Retirement Bd. v.
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though this rationale has provoked a great deal of criticism from
other commentators,*'® there is little indication in the Court’s
opinions that it has employed the procedural equal protection
model when it has “limit[ed] the use of afterthought.”*¢

d. Refusing to Consider Purposes Not Argued by a Classifica-
tion’s Defenders

Where a decisionmaker’s apparent purpose has become con-
troversial, and where, perhaps as a result, government counsel
failed to assert that objective as a justification for the classifica-
tion, the Court has occasionally refused to consider it as a rationale
for the rule.**” Proponents of this approach have argued that re-
quiring government lawyers to articulate justifications for a statute
enhances the accountability of the political process.**® But because
government counsel may fail to assert a justification for a variety
of reasons,*’® and because many equal protection issues arise in
cases between private parties,*?® this justification for “requiring
current articulation’#*! is not persuasive.'??

Fritz, 449 U.S. 166, 187-193 (1980) (Brennan, J., dissenting) (refusing to accept “a justifica-
tion suggested by government attorneys, but never adopted by Congress,” where there was a
suspicion “that Congress may have been misled” by the lobbyists who drafted the statute);
Fullilove v. Klutznick, 448 U.S. 448 (1980). Where “the classification was not adequately
. . . explained by a statement of legislative purpose,” Justice Stevens would reach a “more
tentative holding of unconstitutionality based on a failure to follow procedures that guaran-
tee the kind of deliberation that 2 fundamental constitutional issue . . . merits.” Id. at
2811-14 (Stevens, J., dissenting) {footnote omitted). But see Tushnet, supra note 245, argu-
ing that “suspensive vetoes [like that suggested by Justice Stevens] are often a charade.” Id.
at 1059-60.

415. See, e.g., J. ELy, supra note 69. “It is difficult to imagine that accountability
would be enhanced by such a system: an individual legislator would remain free to disavow
some of the purposes listed [in a statutory preamble designed to mention objectives suffi-
cient to justify the measure] and to attribute others that seem useful to his or her under-
standing of the [legislative history].” Id. at 128,

. 416. L. TRIBE, supra note 47, at 1085.

417. E.g., Cleveland Bd. of Educ. v. LaFleur, 414 U.S. 632, 641 n.9 (1974). According
to Professor Ely, the Supreme Court “seems to ignore [this approach] more often than it
invokes it.” J. ELy, supra note 69, at 125 (footnote omitted).

418. See Gunther, supra note 4. “A state court’s or attorney general office’s desecrip-
tion of purpose should be acceptable. If the Court were to require an articulation of purpese
from an authoritative state source, rather than hypothesizing one of its own, there would at
least be indirect pressure on the legislature to state its own reasons for selecting particular
means and classifications.” Id. at 47.

419, See J. Evy, supra note 69, at 126-27.

420. E.g., Orr v. Orr, 440 U.S. 268 (1979).

421. L. TriBE, supra note 47, at 1083.

422. Note, however, that because a “lawyer wants to win, and in order to do so is
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e. Manipulating the Formulation of the Legislature’s Objective

Finally, in order to find a distasteful classification “irrational,”
the Court may describe the legislature’s motivation as the achieve-
ment of a single, narrow objective.**® Because, as was discussed
earlier, most statutes are the result of a compromise struck by sev-
eral interest groups,*?* formulating the legislative purpose in terms
of only one goal will maximize the appearance of underinclusive-
ness or overinclusiveness, which often is a deliberate result of po-
litical bargaining.**® Therefore, in order to condemn a statute by
scrutinizing the breadth of its objective, the Court must require a
closer “fit”—a smaller incidence of overinclusiveness or underin-
clusiveness—than is normally required under the rational-relation-
ship standard.

2. Demanding “Close Fit’**®

When a group found to require heightened protection is disad-
vantaged by a classification, the Supreme Court has often required
that the classification be “substantially related” to the statute’s
purposes in order to justify the inequality.?” This requirement of
“close fit” constitutes a demand that a classification describe most
of those included within the ambit of the statutory objective and
few of those falling outside the scope of the legislative purpose.“?®
Although “close fit” has been explicitly required in many decisions
involving classifications based on race, gender, alienage and illegiti-
mate birth,**® the Court sometimes has condemned overinclusive-
ness and underinclusiveness when important interests were in-

likely to rely on any purpose that will help—that is, any that is not flat-out unconstitu-
tional,” J. ELY, supra note 69, at 126 (footnote omitted), the requirement of current articu-
lation is unlikely to result in the invalidation of many statutes.

423, E.g., Eisenstadt v. Baird, 405 U.S. 438 (1972). See Legislative Purpose, supra
note 284, at 135.

424. See Linde, supra note 226. “[T]he ineffectiveness of a law to achieve its goal may
be itself a policy . . . and may be the price for permitting the law to reach enactment.” Id.
at 233.

425. Legislative Purpose, supra note 284, at 137.

426. L. TriBg, supra note 47, at 1083.

427. Eg., Califano v. Webster, 430 U.S. 313, 316-17 (1977).

428. See generally, Equal Protection, supra note 280,

429, Trimble v. Gordon, 430 US 762, 769 (1977); Craig v. Boren, 429 U.S. 190, 197
{1976); In re Griffiths, 413 U.S. 717, 721-22 (1973); Loving v. Virginia, 388 U.S. 1, 12 (1967).
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fringed upon by statutory rules.*®°

The “close fit” requirement is consistent with the protection-
from-prejudice model’s “search” for illicit legislative motive.*** As
was concluded earlier, however, the verbal formulations constitut-
ing strict and intermediate scrutiny simply mask judicial weighing
of the benefits and harms of any given statutory classification.*3
Filtered through the model, the “close fit” requirement may be
viewed as a command to the government to avoid unnecessarily
disadvahtaging members of a protected group.*s®

3. Condemning Irrebuttable Presumptions

For a brief period during the first half of the 1970’s, the Su-
preme Court often condemned “conclusive presumptions” when a
government classification adversely affected certain important in-
terests.*3* In these cases, the Court did not prohibit the state from
taking the characteristic embodied in the statutory classification
into account; instead, it required that an individual disadvantaged
by the classification be given an opportunity to rebut the presump-
tion linking the characteristic to the government objective. Con-
demning an irrebuttable presumption has the effect of reallocating
decisionmaking authority to officials charged with determining
whether the government purpose purportedly served by the initial
classification would actually be served by disadvantaging a particu-
lar individual.**®* Consequently, the individual is granted the op-
portunity to participate in the decisionmaking process, a result
favorable both for instrumental reasons and because such partici-
pation may enhance the individual’s sense of dignity.*3®

“[Blecause virtually any summarily classifying rule is suscepti-
ble to challenge as a conclusive presumption,”*?” however, the Su-

430. E.g., Eisenstadt v. Baird, 405 U.S. 438 (1972).

431. See text accompanying notes 235-37 supra.

432. See text accompanying notes 262-65 supra.

433. As Owen Fiss pointed out, “[iln contrast to the case of shoes, the concept of fit
[in equal protection doctrine] . . . has no quantative content.” Fiss, supra note 20, at 121.
Thus, requirements that a statute be “substantially related to” or “necessary to achieve” a
legislative purpose are susceptible of considerable manipulation by a court, particularly if no
indication is given about how the costs of using alternative classifications are to be weighed.
See Equal Protection, supra note 280.

434, See text accompanying notes 390-98 supra.

435. See L. TriBE, supra note 47, at 1095, 1097.

436. Id.

437. Irrebuttable Presumptions, supra note 318, at 450 (footnote omitted).
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preme Court must offer some set of qualifying criteria to deter-
mine whether adjudication is required or rulemaking is sufficient
when a particular interest is adversely affected by a legislative clas-
gification. But other than some vague language in a 1975 per
curiam decision,*®® the Court has offered no indication of which
interests the government may not infringe upon through the use of
summary classifications. Perhaps the difficulty of such a task, or
the obvious need to explain any selection criteria in terms of judi-
cial value judgments that have rarely been made openly, has con-
vinced the Court to abandon the doctrine in its infancy.

4. Delineating Spheres of Decisionmaking Competence

In a number of recent equal protection cases, the Supreme
Court has drawn upon its own conception of the proper allocation
of decisionmaking authority among the branches and agencies of
government. It has rejected a proffered justification for a classifica-
tion that it found was not illegitimate per se, but which was be-
yond the authority of the agency drawing it. For example, in
Hampton v. Mow Sun Wong,**® the Court struck down a United
States Civil Service Commission regulation barring aliens from the
federal civil service. In so doing, it refused to consider the Commis-
sion’s asserted objective of encouraging nationalization, finding
this to be properly a concern for Congress rather than for the
agency.**° Later developments in the case make it clear that it was
dissatisfaction with the decisionmaker, not with the disqualifica-
tion, that motivated the Court’s decision.**

438. Turner v. Department of Employment Security, 423 U.S. 44 (1975). “The Four-
teenth Amendment requires that [a state] must achieve legitimate state ends through more
individualized means when basic human liberties are at stake.” Id. at 46. This was the last
time a statute was condemned as a conclusive presumption. See New York City Transit
Auth. v. Beazer, 440 U.S.'568, 592 n.38 (1979) (finding “no merit” in District Court’s “due
process argument” that the Authority’s rule against employing methadone users created an
irrebuttable presumption of unemployability).

439. 426 U.S. 88 (1976).

440. Id. at 103. Cf. Rostker v. Goldberg, 101 S. Ct. 2646, 2652 (1981) (discussing the
Courts’ “healthy deference to legislative and executive judgment in the area of military af-
fairs”); Fullilove v. Klutznick, 448 U.S. 448, 483 (1980) (Congress has “broad remedial pow-
ers” to ameliorate the effects of past race discrimination).

441. After the Court’s decision, President Ford issued an executive order barring resi-
dent aliens from the Federal Civil Service. Exec. Order No. 11,935, 5 C.F.R. § 7.4 (1980).
The Ninth Circuit affirmed a district court decision upholding the constitutionality of the
executive order. Mow Sun Wong v. Campbell, 626 F.2d 739 (9th Cir. 1980). But see Ma-
thews v. Diaz, 426 U.S. 67, 81-82 (1976).
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The Court has also varied its approach to classifications dis-
advantaging aliens according to whether or not the role from which
noncitizens were barred was, in the Court’s opinion, an integral
part of a state’s political process. Where an alien was prohibited
from serving in a position that “involves discretionary decision-
making, or execution of policy, which substantially affects mem-
bers of the political community,”**? the Court has applied “mini-
mal scrutiny.”#*®* Elsewhere, as previously noted, the Court has
applied strict scrutiny to state statutes discriminating on the basis
of alienage.***

The Court has also found that legislation “[i]n the area of eco-
nomics and social welfare’® is peculiarly within the competence
of the political branches and has required only a “reasonable ba-
sig” for classifications in statutes directed to these cases. The deci-
sions striking down social welfare legislation,**® however, indicate
that the invocation of the Dandridge formulation states a descrip-
tion of, not the justification for, the Court’s very deferential
approach.

Every attempt to rest an equal protection decision upon a de-
termination of the proper allocation of decisionmaking authority
requires reference to some set of value judgments concerning the
qualities a rulemaking body must possess in order to be adjudged
competent to disadvantage a particular group or interest. Although
some of the Court’s opinions rely upon explicit Constitutional
grants of decisionmaking authority to Congress or the executive,
other opinions fail to explain the reason for judicial deference.**”

5. Characterizing the Classification

Where a legislative scheme does not explicitly identify the
classes receiving different treatment, the Court has considerable
freedom in characterizing affected groups or interests. For exam-

442, Foley v. Connelie, 435 U.S. 291, 296 (1978).

443. Id.

444, See text accompanying notes 71-78 supra.

445. Dandridge v. Williams, 397 U.S. 471, 485 (1970).

446. E.g., Califano v. Goldfarb, 430 U.S. 199 (1977); United States Dep’t of Agric. v.
Moreno, 413 U.S. 528 (1973).

447. Compare Rostker v. Goldberg, 101 S. Ct. 2646, 2649 (1981) (deferring to Congres-
sional judgment in light of Constitutional delegation of power to raise and support armies)
with Dandridge v. Williams, 397 U.S. 471, 485 (1970) (no textual explanation for Court’s
deference to state judgments in one area of economics and social welfare).
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ple, in Geduldig v. Aiello,**® a provision denying unemployment
disability benefits to pregnant women was described by the major-
ity as a distinction between “pregnant women and non-pregnant
persons’® requiring only minimal scrutiny, while the dissenters
found a gender-based classification demanding strict scrutiny.*®°

The importance of how a classification is characterized stems
from the approach taken by the Court to equal protection cases.
Because the Court purports to analyze only classifications,**! not
outcomes, and because the characterization of a rule determines
which level of scrutiny must be applied,**? the outcome of the bat-
tle over the fate of a rule can be determined by the description of
those. disadvantaged by it.*"s

Conclusion

The answer to the question of “what inequalities are tolerable
under what circumstances’*** lies not in the mechanical applica-
tion of various standards of review,*® but in a vision of what con-

448, 417 U.S, 484 (1974).

449, Id. at 496 n.20.

450. Id. at 502-04 (Brennan, J., dissenting). See also Parham v. Hughes, 441 U.S. 347,
351 (1979); id. at 361, in which the Justices split 5-4 on whether a Georgia statute (denying
the father, but not the mother, of an illegitimate child the right to recover for a child’s
wrongful death unless the father had legally acknowledged the child) contained a gender-
based classification.

451, See, e.g., San Antonio Indep. School Dist. v. Rodriguez, 411 U.S. 1, 59 (1973)
(Stewart, J., concurring).

452. Compare Nyquist v. Mauclet, 432 U.S. 1, 7 (1977) (rule disadvantaging only some
resident aliens found inherently suspect) with Geduldig v. Aiello, 417 U.S. 484 (1974) (rule
disadvantaging only some women upheld using minimal scrutiny).

453. Cf. Karst & Horowitz, supra note 94, at 22_(in which the authors described Jus-
tice Powell’s opinion in Bakke: “[F]or Justice Powell, the standard of review is not merely
the reflection of some equal protection principle: it is the principle”).

The intent requirement articulated in Washington v. Davis, 426 U.S. 229 (1976), may be
understood as an effort to avoid the classificatory problems discussed herein. See text ac-
corpanying notes 78-81 supra. Compare Geduldig v. Aiello, 417 U.S. 484 (1974) with Per-
sonnel Adm’r v. Feeney, 442 U.S. 256 (1979).

454. J. ELY, supra note 69, at 32.

455. After reviewing the Supreme Court’s recent equal protection cases, Professors
Karst and Horowitz concluded that “in focusing on the standard of review, the Court gave
insufiicient attention to matters of substance. If its decisions are to be seen as principled,
the Court must explain its principles as elaborations of substantive values in the Constitu-
tion. What is needed, then, is not further refinement of judicial methodology, but clear
statement of the substantive meaning of equal protection.” Karst & Horowitz, supra note
94, at 24. Recent developments suggest that the Court may be beginning to retreat from its
total reliance on standards of review. See, e.g., Rostker v. Goldberg, 101 S. Ct. 2646 (1981).
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stitutes just and unjust disadvantaging. As was discussed earlier,
however, no single understanding of the meaning of the equal pro-
tection clause animates the Supreme Court’s selection of groups
and interests for heightened protection or its use of various ana-
lytic devices to decide particular cases. Indeed, the Burger Court
has simply failed to explain what its “theory of justice” is.*%®
Planted in its opinions, however, are the seeds of five models of
equal protection, each of which articulates one or more norms that
help to distinguish just from unjust government regulation. But
because they are dependent on the more specific value judgments
necessary to decide real cases, the models of equal protection, like
the clause itself, can only serve as lenses through which to contem-
plate the value of equality.

“We do not think that the substantive guarantee of due process or certainty in the law will
be advanced by any further ‘refinement’ in the applicable tests. . . . Announced degrees of
‘deference’ to legislative judgment, just as levels of ‘serutiny’ which this Court announces
that it applies to particular classifications made by a legislative body, may all too readily
become facile abstractions used to justify a result. Id. at 2654. On “the fruitless controversy
over standards of review,” see Tushnet, Book Review, 78 MicH. L. Rev. 694, 701 (1980).
456. That the Court has failed to do so is hardly surprising, in light of the fact that a
coherent theory of the proper limits on governmental authority depends on a consistent
vision of the role of the individual in a liberal society. See Kennedy, The Structure of
Blackstone’s Commentaries, 28 BurraLo L. Rev. 205, 360-62, 382 (1979). Professor Kennedy
argues that there is an inherent contradiction between the ideal of individual freedom and
the “communal coercive action that is necessary to achieve it,” which dooms to failure any
attempt to derive a consistent set of assumptions covering the proper spheres of individual
and collective conduct. Id. at 211. If so, a more candid attempt by the Court to outline the
normative premises underlying its equal protection decisions can do little to save constitu-
tional theory from the inherent contradiction. See Tushnet, supre note 245, at 1060-62,



