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most uniformly rejected by the courts.!?* Their reluctance stems from a
fear that use of compulsory process in the context of defense witness
immunity would strain the guarantee far beyond its history and pur-
pose.'?* A stronger cause for caution is the Supreme Court’s apparent
shift toward more expansive due process inquiry. Having exhausted
the specific Sixth Amendment provisions by incorporating them into
due process,'?® the Court is faced with two alternatives: either stretch
the specific guarantees to fit newly discovered rights or look to the “in-
dependent potency”'?? of due process.!*®

Beginning in the 1960’s, the Court has favored an all-inclusive due
process approach to criminal proceedings.!?® This inquiry focuses on

act of giving to a defendant the right to secure the attendance of witnesses whose testimony
he had no right to use.” /4. at 23. That case, however, involved a state evidentiary rule
which disqualified coparticipants in crime from testifying on behalf of one another. /4. at
16-17. In reversing the conviction, the Court was careful to limit itself by noting, “Nothing
in this opinion should be construed as disapproving testimonial privileges, such as the privi-
lege against self-incrimination . . . which are based on entirely different considerations from
those underlying the common law disqualifications for interest.”” /& at 23 n.21.

124, See note 122 supra. See also United States v. Trejo-Zambrano, 582 F.2d 460, 464
(9th Cir.), cert. denied, 439 U.S. 1005 (1978); Imwinkelried, 7#4e Constitutional Right fo Pres-
ent Defense Evidence, 62 MIL. L. REv. 225, 240, 252-53 (1973) (criticizing Chief Justice War-
ren’s reasoning in Washington v. Texas, 388 U.S. 14 (1967)).

Judicial reluctance to accept compulsory process as a foundation is no doubt due in part
to the lack of precedent. See United States v. Lenz, 616 F.2d 960 (6th Cir.), cert. denied, 447
U.S. 929 (1980). “So far as we are aware, no court has held that compulsory process requires
the Government to exercise its statutory use-immunity power affirmatively for a defendant’s
benefit.” /4. at 962. But see note 167 infra (a discussion of the Third Circuit Court of
Appeals’ purported reliance on compulsory process in Virgin Islands v. Smith, 615 F.2d 964
(3d Cir. 1980)).

125. For a discussion of the historical context surrounding the clause’s inclusion in the
Bill of Rights, see Washington v. Texas, 388 U.S. 14, 19-23 (1967).

126. See note 111 and accompanying text supra.

127. Adamson v. California, 332 U.S. 46, 66 (1947) (Frankfurter, J., concurring).

128. Justice Frankfurter expressed the importance of independent due process review.
“A construction which gives to due process no independent function but turns it into a sum-
mary of the specific provisions of the Bill of Rights would . . . assume that no other abuses
would reveal themselves in the course of time than those which had become manifest in
1791. Such a view not only disregards the historic meaning of ‘due process.” It leads inevita-
bly to a warped construction of specific provisions of the Bill of Rights to bring within their
scope conduct clearly condemned by due process but not easily fitting into the pigeon-holes
of the specific provisions.” 7d. at 67.

129. See generally Clinton, Tke Right to Present a Defense: An Emergent Constitutional
Guarantee in Criminal Trials, 9 IND. L. REv. 711, 742-95 (1976).

Periodically, United States Supreme Court Justices have indicated their dissatisfaction
with sole reliance on the incorporationist view and have stated their preference for an in-
dependent due process analysis. Justice Harlan asked the Court to “reconsider the ‘incorpo-
ration’ doctrine before its leveling tendencies further retard development in the field of
criminal procedure by stifling flexibility in the States and by discarding the possibility of
federal leadership by example.” Williams v. Florida, 399 U.S. 78, 138 (1970) (Harlan, J.,
concurring and dissenting). In Washington v. Texas, 388 U.S. 14, 23-25 (1967), Justice
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the right to present a defense and the right to a fair trial. Both of these
overlapping concepts describe the spirit of due process protection in the
context of a criminal trial™*® and avoid the constraining probe into spe-
cific trial guarantees.

2. General Due Process

Due process of law is the ultimate measure of the constitutionality
of criminal proceedings.’*! It embodies a defendant’s right to a fair
trial’*? and his right to present a defense.!*?

The right to present a defense is implied from the Sixth Amend-
ment trial guarantees.'** In Washington v. Texas,'** the decision which
incorporated compulsory process into Fourteenth Amendment due
process, the Supreme Court noted broadly that “[t]he right to offer the
testimony of witnesses, and to compel their attendance, if necessary, is
in plain terms the right fo present a defense, the right to present the
defendant’s version of the facts as well as the prosecution’s to the jury
so it may decide where the truth lies,”'*S and deemed the right “a fun-
damental element of due process of law.”'*? Washingron suggests a

Harlan rejected the Court’s compulsory process approach and premised his concurrence on
a due process analysis. Justice Powell has also felt uncomfortable with the Court’s reliance
on incorporationist standards. In a case passing on the constitutionality of a state’s less-
than-unanimous jury verdicts for criminal trials, Justice Powell observed, “[1]t is the Four-
teenth Amendment, rather than the Sixth, that imposes upon the States the requirement that
they provide jury trials. . . . The question, therefore, . . . is whether unanimity is in fact
so fundamental to the essentials of jury trial that this particular requirement of the Sixth
Amendment is necessarily binding on the States under the Due Process Clause of the Four-
teenth Amendment.” Johnson v. Louisiana, 406 U.S. 356, 371-73 (1972) (concurring
opinion).

130, See Estelle v. Williams, 425 U.S. 501, 503 (1976) (“The right to a fair trial is a
fundamental liberty secured by the Fourteenth Amendment”); Chambers v. Mississippi, 410
U.S. 284, 294 (1973) (“The right of an accused in a criminal trial to due process is, in es-
sence, the right to a fair opportunity to defend against the State’s accusations™).

131. “The relevant question is whether the criminal proceedings which resulted in con-
viction deprived the accused of the due process of law to which the United States Constitu-
tion entitled him.” Adamson v. California, 332 U.S. 46, 67 (1947) (concurring opinion).

132. “A right to a fair trial is a right admittedly protected by the due process clause of the
Fourteenth Amendment . . . . The purpose of due process is not to protect an accused
against a proper conviction but against an unfair conviction.” /4. at 53-57. See also United
States v. Agurs, 427 U.S. 97, 107 (1976).

133, See generally Clinton, The Right to Present a Defense: An Emergent Constitutional
Guarantee in Criminal Trials, 9 IND. L. REV. 711 (1976); Note, The Sixth Amendment Right to
Have Use Immunity Granted to Defense Witnesses, 91 HARv. L. REV. 1266 (1978); Note, The
Use of a Witness's Privilege for the Benefit of a Defendant, 37 LA. L. Rev, 1244 (1977).

134, “In short, the [Sixth] Amendment constitutionalizes the right in an adversary crimi-
nal trial to make a defense as we know it.” Faretta v. California, 422 U.S. 806, 818 (1975)
(citation omitted).

135, 388 U.S. 14 (1967).

136. Jd. at 19 (emphasis added).

137. 14
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possible right to defense witness immunity where necessary to bring out
“the defendant’s version of the facts.”!3?

Another due process mandate, first announced in Brady v. Mary-
Jand,'* is the prosecution’s duty to disclose material defense evi-
dence.'® The disclosure requirement easily could have been analyzed
under the right to present a defense,'* but the Brady rule was premised
directly on due process.’*> The Burger Court has commented that
“[t]he heart of the holding in Brady is the prosecution’s suppression of
evidence, in the face of a defense production request, where the evi-
dence is favorable to the accused and is material either to guilt or to
punishment.”'4® The Brady rule can be interpreted as requiring de-
fense witness immunity, since a request for witness immunity is essen-
tially a request for the production of evidence which the prosecution
alone has the authority to produce. If the proposed testimony is shown,
perhaps by in camera disclosure,"** to be materially exculpatory, the
defense witness would have to be immunized.

In Earl v. United States,* then District of Columbia Circuit
Judge Burger rejected the notion that the Bmzé’y rule could be the basis
for court ordered defense witness immunity.'#¢ That holding, however,
does not necessarily foreclose the Brady argument. First, the ruling in
Earl stressed the court’s lack of statutory authorify to grant immu-
nity.'¥? Cases since have recognized that a court may order a dismissal
instead of intruding on the prosecution’s exclusive statutory author-
ity.® Faced with that prospect, the prosecution might be willing to

138. /4.

139. 373 U.S. 83 (1963).

140. “[T]he suppression by the prosecution of evidence favorable to an accused upon
request violates due process where the evidence is material either to guilt or to punishment,
irrespective of the good faith or bad faith of the prosecution.” /4. at 87.

141. In Washington, for example, testimony of the disqualified witness “would have been
relevant and material, and . . . vital to the defense.” 383 U.S. 14, 16 (1967). That case
involved the right to present a defense. See notes 135-37 supra. Similarly, the conduct of
the prosecution in Brady in refusing to divulge material evidence interfered with the defend-
ant’s right to present a defense.

142, See note 140 supra.

143, Moore v. Illinois, 408 U.S. 786, 794 (1972).

144. See Note, The Sixth Amendment Right to Have Use Immunity Granted to Defense
Witnesses, 91 Harv. L. REv. 1266, 1274 n.60 (1978).

145, 361 F.2d 531 (D.C. Cir. 1966), cert. denied, 388 U.S. 921 (1967).

146. “We conclude that the judicial creation of a procedure comparable to that enacted
by Congress for the benefit of the Government is beyond our power.” fd at 534.

147. 7d

148. United States v. Herman, 589 F.2d 1191, 1204 (3d Cir. 1978), cert. denied, 441 U.S.
913 (1979); United States v. Morrison, 535 F.2d 223 (3d Cir.), cerr. denied, 429 U.S. 824
(1976). For other possible court sanctions, see United States v. DePalma, 476 F. Supp. 775
(S.D.N.Y. 1979), rev'd on other grounds sub nom. United States v. Horwitz, 622 F.2d 1101
(2d Cir. 1980), cert. denied, 499 U.S, 1076 (1981). See also Note, A Re-examination gf De-
Jense Witness Immunity: A New Use for Kastigar, 10 HARV. J. oN LEGIs. 74, 90-91 (1972).
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exercise its statutory authority for the benefit of the defense. Second,
Judge Burger suggested hypothetically that the government’s use of the
statute to secure eyewitness testimony for its own use while refusing to
secure eyewitness testimony for the defense’s benefit could constitute a
denial of due process.'* The £ar/ holding thus left open the possibility
of constitutionally mandated defense witness immunity.

The fundamental due process requirement of fairness offers the
best hope of identifying the constitutionally based right to defense wit-
ness immunity.'*® The fairness required in criminal trials is more than
an amalgam of specific trial guarantees; it provides protection where
the specific provisions will not be expanded to cover newly perceived
abuses.””® The obvious difficulty in its application, however, is that
courts need more specific criteria for adjudication than the “right to a
fair trial” or the “right to present a defense.”!>2

In Virgin Isiands v. Smith,'>® the Third Circuit Court of Appeals
established a two-prong test for identifying situations in which due pro-
cess mandates defense witness immunity. The court consolidated and
tailored two of its prior decisions, United States v. Morrison'>* and
United States v. Herman > to devise a unified approach to the prob-
lem. In Morrison, the court held that when prosecutorial misconduct
causes a defense witness to be unavailable and the government subse-
quently refuses to immunize that witness, a court should exercise its
remedial power of acquittal unless, on retrial, the government agrees to
grant statutory use immunity.'*® The court in Herman affirmed the rul-
ing in Morrison but limited the coercive remedy as appropriate only
upon a showing that the government’s decision to deny immunity was
made “with the deliberate intention of distorting the judicial factfind-
ing process.”'*? In Swith, the court incorporated the modified Morri-
son test “with full recognition that a court seriously intrudes into the
realm of the executive when it orders the government to grant statutory

149. 361 F.2d at 534 n.1.

150. See generally Clinton, The Right to FPresent a Defense: An Emergent Constitutonal
Guarantee in Criminal Trials, 9 IND. L. REv. 711 (1976); Note, Right of the Criminal Defend-
ant 1o the Compelled Testimony of Witnesses, 61 CoOLUM. L. REv. 953 (1967).

151. See note 128 supra.

152. See note 111 supra. Inability to affix the right to a specific Sixth Amendment guar-
antee and reluctance to open the question to vague due process notions have probably inhib-
ited case law development. Many opinions express support for defense witness immunity
but are unable to find a comfortable basis for recognizing that right. See, e.g., United States
v. Feeney, 501 F. Supp. 1324 (D. Colo. 1980) (mem.).

153. 615 F.2d 964 (3d Cir. 1980).

154, 535 F.2d 223 (3d Cir.), cerr. denied, 429 U.S. 824 (1976).

155. 589 F.2d 1191 (3d Cir. 1978), cers. denied, 441 U.S. 913 (1979).

156. 535 F.2d at 229. Morrison involved the prosecution’s intimidation of the principal
defense witness to the point where the witness feared to testify and invoked the self-incrimi-
nation privilege. /2.

157. 389 F.2d at 1204. See note 165 infra.
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immunity . . . .”**® It thus restricted the remedy to clear instances of
prosecutorial bad faith.'* The second prong of the Sk due process
inquiry was first advanced in Aerman. It is based on a defendant’s
right to have exculpatory evidence presented to the jury!¢® and on the
right to compulsory process.'®! That “the court has inherent authority
to effectuate the defendant’s compulsory process right by conferring ju-
dicially fashioned immunity upon a witness whose testimony is essen-
tial to an effective defense”'®? was proposed in Herman.

Deferring for now a discussion of the proposed remedy,'®? the
choice of constitutional bases in Herman is interesting as a starting
point for understanding the restrictions subsequently placed on use of
that remedy by the court in Sw74. In adopting the remedy as the sec-
ond prong of its due process inquiry, the court imposed five safeguards:
“[Ijmmunity must be properly sought in the district court; the defense
witness must be available to testify; the proffered testimony must be
clearly exculpatory; the testimony must be essential; and there must be
no strong governmental interests which countervail against a grant of
immunity.”!** The reasons for imposing these safeguards are as fol-
lows: (1) requiring that immunity requests be made in the trial court
gives the court notice of the source and substance of proposed testi-
mony, and prevents spurious requests on appeal; (2) the witness cannot
be unavailable by reason of another valid testimonial privilege or the
grant of immunity would be futile; (3) allowing immunity only for es-
sential and exculpatory evidence ensures a high degree of constitu-
tional necessity and satisfies the case law requirement of materiality;
and (4) the court should not intervene where the public interest out-
weighs the defendant’s need.!®

158. 615 F.2d at 968. See Note, Separation of Powers and Defense Witness Immunity, 66
Geo. L.J. 51 (1977).

159. For a similar analysis of due process as affected by prosecutorial misconduct, see
People v. Sapia, 41 N.Y.2d 160, 359 N.E.2d 688, 391 N.Y.S.2d 93 (1976), cert. denied, 434
U.S. 823 (1977).

The Third Circuit’s strict requirement of intentional distortion of the factfinding pro-
cess is, in essence, a policy decision to intrude on the government’s law enforcement interests
only when it safely appears that those interests are illegitimate or nonexistent.

160. The Herman and Smitk opinions both relied heavily on Chambers v. Mississippi,
410 U.S. 284 (1973). In Chambers, the Supreme Court held that state evidentiary rules that
prevented the defendant from introducing trustworthy, exculpatory evidence denied the de-
fendant his due process right to present an effective defense. /7. at 302.

161. See note 167 infra.

162. 589 F.2d at 1204.

163. For a discussion of judicially fashioned immunity, see notes 169-84 and accompany-
ing text infra.

164. 615 F.2d at 972.

165. Throughout the Smith opinion, the court conscientiously noted case law precedent,
taking the trouble to distinguish unfavorable decisions. The court also sought to reconcile
its holdings with important Supreme Court pronouncements wherever possible. See, e g.,
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The two-prong due process test in Swth achieves a balanced ac-
commodation of the defendant’s and the government’s competing in-
terests. The test gives the court rigid criteria for disposing of
groundless immunity claims and yet leaves it with ample leeway for
further inquiry.!%® It allows a careful weighing of interests, uninhibited
by specific Sixth Amendment provisions.'®” Most importantly, it could
serve as a prototype for other jurisdictions to adopt and refine.'®®

B. The Appropriate Remedy

The paramount rule of statutory immunity is that, absent express
authority,'®® a court may not utilize the statute and may not command

615 F.2d at 972-73 nn.11 & 13. A special effort was made to conform to Chambers v. Missis-
sippi, 410 U.S, 284 (1973). The Smith decision points out that “the safeguards which we
mandate . . . are common to those found in Chambers . . . . Of crucial significance to the
Supreme Court’s decision in Chambers, was the clearly exculpatory and essential nature of
the evidence which was excluded.” 615 F.2d at 972. With reference to the prosecutorial
misconduct prong of the Stk text, see Dutton v. Evans, 400 U.S. 74, 89 (1970) (“accuracy
of the truth-determining process”); Berger v. California, 393 U.S. 314, 315 (1969) (“integrity
of the fact-finding process”).

166. The countervailing governmental interest safeguard seems particularly flexible. The
opinion suggests postponement, sterilization of testimony, and assembly of all the evidence
necessary to prosecute the witness before immunity is granted as means to mitigate the
“cost” of granting immunity. 615 F.2d at 973.

167. The Smith opinion refers to the second prong as based on compulsory process, but
the criteria employed are not limited to that analysis. Ultimately, both prongs are grounded
in due process terms. “We have discussed two theories in which duwe process requires the
testimony of defense witnesses to be immunized.” /4. at 974 (emphasis added).

168. Lower federal court decisions in the Third Circuit that have applied the Snith stan-
dards include: United States v. Stout, 499 F. Supp. 605 (E.D. Pa. 1980) (proffered testimony
not exculpatory and essential); United States v. Lowell, 490 F. Supp. 897 (D.N.J. 1980) (no
prosecutorial misconduct, testimony not clearly exculpatory, countervailing governmental
interest); United States v. Shober, 489 F. Supp. 412 (E.D. Pa. 1980) (problem of what consti-
tutes a “convincing showing” of essential and exculpatory nature of evidence). Courts in
other federal circuits have been cautious. See United States v, Barham, 625 F.2d 1221, 1226
(5th Cir. 1980) (“This circuit has not yet had occasion either to accept or to reject Morrison
and we need not do so today”); United States v. Turkish, 623 F.2d 769, 777 (2d Cir. 1980),
cert. denied, 449 U.S. 1077 (1981) (“We have no dispute with the holding in Swmith. How-
ever, . . . we find ourselves in fundamental disagreement with the standards outlined in that
decision’); United States v. Davis, 623 F.2d 188, 193 (1st Cir. 1980) (“We need not decide to
what extent we agree”); United States v. McMichael, 492 F. Supp. 205, 206 (D. Colo. 1980)
(“I fully agree with its first prong but . . . I disagree with the second part and elect not to
follow it”). State courts also have considered Smitk. People v. Guyton, 620 P.2d 50 (Colo.
Ct. App. 1980) (witness is potential target of prosecution); People v. Macias, 616 P.2d 150
(Colo. Ct. App. 1980) (immunity not properly sought below); State v. McGee, 621 P.2d 1129
(N.M. Ct, App. 1980) (issue not raised in trial court); State v. Haverty, 267 S.E.2d 727 (W.
Va. 1980) (testimony merely corroborative). See also People v. Shapiro, 50 N.Y.2d 747, 760-
61,431 N.Y.S.2d 422, 429-30, 409 N.E.2d 897, 904-05 (1980) (violation of due process results
from intimidation of defense witness (without mention of Si..ith)).

169. See notes 77-78 and accompanying text supra.
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the prosecution to exercise its authority to secure defense testimony.!”°

Faced with this proscription, a court has two alternative ways to redress
a due process violation. The first is to impose sanctions unless the pros-
ecution agrees to immunize the defense witness.'”! A court has reme-
dial power to dismiss an indictment or to order an acquittal, and such
action may be preconditioned on the prosecution’s refusal to grant de-
fense witness immunity on retrial.'’> The second alternative is for the
court to grant immunity directly through its inherent remedial pow-
ers.!” This alternative effectuates immunity without resort to any stat-
utory authority of the prosecutor and thus avoids separation of powers
concerns'” that may arise from the first alternative, by which the pros-
ecution is in effect coerced into granting immunity.'”>

Opposition to judicially fashioned immunity is based in part on
the established case law misconception that a court has no inherent
power to grant immunity.'”® While the cases speak of intrusions into
the executive power and lack of judicial power, a distinction must be
made between inherent power to fashion relief in the form of immunity
and inherent power to exercise the prosecution’s exclusive statutory au-
thority.!”” No court has inherent power to utilize an immunity statute.

170. See United States v. Niederberger, 580 F.2d 63 (3d Cir.), cert. denied, 439 U.S. 980
(1978); United States v. Housand, 550 F.2d 818, 824 (2d Cir.), ceri. denied, 431 U.S. 970
(1977); United States v. Alessio, 528 F.2d 1079 (9th Cir.), cert. denied, 426 U.S. 948 (1976);
Thompson v. Garrison, 516 F.2d 986, 988 (4th Cir.), cert. denied, 423 U.S. 933 (1975);
United States v. Allstate Mortgage Corp., 507 F.2d 492 (7th Cir. 1974), cert. denied, 421 U.S.
999 (1975); Earl v. United States, 361 F.2d 531, 534 (D.C. Cir. 1966), cert. denied, 388 U.S.
921 (1967). But see United States v. Gaither, 539 F.2d 753 (D.C. Cir.) (Bazelon, C.J., state-
ment on denial of rehearing), cert. denied, 429 U.S. 961 (1976); United States v. Leonard,
494 F.2d 955, 985 n.79 (D.C. Cir. 1974) (Bazelon, C.J., concurring and dissenting); Earl v.
United States, 361 F.2d 531, 534 n.1 (D.C. Cir. 1966), cert. denied, 388 U.S. 921 (1967).

171. Courts have inherent equitable powers to secure their proceedings from abuse.
United States v. United Fruit Co., 410 F.2d 553 (5th Cir.), cert. denied, 396 U.S. 820 (1969).

172, See Virgin Islands v. Smith, 615 F.2d 964 (3d Cir. 1980); United States v. Kiauber,
611 F.2d 512 (4th Cir. 1979), cert. denied, 446 U.S. 908 (1980); United States v. Morrison,
535 F.2d 223 (3d Cir.), cert. denied, 429 U.S. 824 (1976); United States v. DePalma, 476 F.
Supp. 775 (8.D.N.Y. 1979), rev'd on other grounds sub nom. United States v. Horwitz, 622
F.2d 1101 (2d Cir. 1980), cert. denied, 449 U.S. 1076 (1981); People v, Sapia, 41 N.Y.2d 160,
359 NL.E.2d 688, 391 N.Y.S.2d 93 (1976), cert. denied, 434 U.S. 823 (1977).

173. See Virgin Islands v. Smith, 615 F.2d 964 (3d Cir. 1980).

174. See note 158 and accompanying text supra.

175, In “coerced” immunity situations, the prosecution ultimately makes the policy deci-
sion whether to forego prosecution or to grant immunity. See Virgin Islands v. Smith, 615
F.2d 964, 969-70, 974 (3d Cir. 1980). It is arguable that, when presented with the necessity
of protecting a defendant’s due process rights, the final choice of whether to forego prosecu-
tion of the defendant or of the witness (assuming there is no independent evidence from
which to build a case against the witness) is a public policy judgment best left to the prosecu-
tion. The coerced immunity in this respect may be more acceptable than court ordered
immunity. See notes 185-91 and accompanying text infra.

176. See note 170 supra.

177. See Virgin Islands v. Smith, 615 F.2d 964, 969-70 (3d Cir. 1980).



Fall 1981] DEFENSE WITNESS IMMUNITY 225

The power must be delegated, and most immunity statutes do not au-
thorize court use.'”® Unauthorized use of such a statute would clearly
violate separation of powers principles.'” On the other hand, immu-
nity fashioned as a remedy for constitutional wrongs is part of a court’s
exclusive power to fashion equitable remedies'®® and involves no intru-
sion into legislative or executive functions.'® Nevertheless, judicially
decreed immunity is a new concept and thus will encounter resist-
ance.'8? Virgin Islands v. Smith,'*® decided in 1980, is the first case to
formally recognize and utilize defense witness immunity as an inherent
judicial remedy.'®*

A common objection to judicially decreed immunity is that the
decision whether or not to grant immunity “is not a task congenial to
the judicial function.”'8> It is said that a judge cannot maintain impar-
tiality if he is required to decide the merits of an immunity request'#
and that a court “is in no position to weigh the public interest in the

178, See notes 96-97 and accompanying text supra.

179. See note 158 and accompanying text supra.

180. See Virgin Islands v. Smith, 615 F.2d 964, 969-71 (3d Cir. 1980). See also note 184
infra,

181. Constitutional remedies are within the province of the judiciary; hence, a somewhat
facetious argument might be made that in “coerced” immunity situations, the prosecution °
intrudes into the judiciary by using its exclusive statutory power to redress a constitutional
wrong, See note 21 supra.

182. After extensive discussion of judicially decreed immunity and rejection of the idea,
one judge remarked, “I hope I am not confronted with need to decide what should be done
if some other judge accepts [Firgin Islands v. Smith, 615 F.2d 964 (3d Cir. 1980)] as gospel
and announces a grant of judicial immunity. However, I am aware that a judicial act in
excess of jurisdiction may be a nullity and I think that any grant of judicial immunity is in
excess of jurisdiction.” United States v. McMichael, 492 F. Supp. 205, 211 (D. Colo. 1980)
(Winner, C.J., mem.). Compare McMichael with United States v. Turkish, 623 F.2d 769 (2d
Cir. 1980), cert. denied, 449 U.S. 1077 (1981). “When any novel legal proposition is urged
upon a court, there is a natural judicial reluctance to say ‘never.’” /4. at 777 (Lumbard, J,,
concurring and dissenting).

183, 615 F.2d 964 (3d Cir. 1980).

184, The court in Virgin Islands v. Smith credited the United States Supreme Court with
the discovery of inherent judicial immunity power. “Although we have characterized the
immunity remedy as new, it is new only in the sense of its application to this type of case.
Both the Supreme Court and this court have previously found an inherent judicial power to
grant witness immunity in order to vindicate constitutional rights.” 615 F.2d at 971 (citing
Simmons v. United States, 390 U.S. 377, 394 (1968)). See a/so Maness v. Meyers, 419 U.S.
449 (1975); Adams v. Maryland. 347 U.S. 179 (1954).

At least one state judge has tried to “judicially fashion” immunity to override a wit-
ness’s self-incrimination privilege by means of an order to testify coupled with a protective
order forbidding use of the testimony in any criminal proceeding. The attempt was held
invalid. Whippany Paper Bd. Co. v. Alfano, 176 N.J. Super. 363, 423 A.2d 648 (1980). See
also State v. Linsky, 117 N.H. 866, 883-84, 379 A.2d 813, 824 (1977).

185. United States v. Turkish, 623 F.2d 769, 776 (2d Cir. 1980), cerr. denied, 499 U.S.
1077 (1981).

186. Z4 at 779 (Lumbard, J., concurring and dissenting). See a/so United States v. Mc-
Michael, 492 F. Supp. 205 (D. Colo. 1980).
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comparative worth of prosecuting a defendant or his witness.”'®” The
impartiality problem can be solved by having a second judge hear the
immunity request in a collateral iz camera proceeding.'®® The trial
judge can thereby eliminate all risk of jeopardizing his objectivity. The
criticism of a judge’s ability to weigh competing societal interests fails
to take into account the remedial nature of judicially decreed immu-
nity.'®® The decree is considered only as a last resort—when no other
action short of acquittal or dismissal will preserve the defendant’s due
process rights. The judge is not acting upon a routine request wherein
the only interests to be weighed are the potential inability to prosecute
the witness and the societal benefit of having his testimony.'*® The de-
fendant’s due process rights are at issue and cannot be compromised in
the balance. Further, if the prosecutor, who is ostensibly in a better
position to weigh the public interests, disagrees with a judge’s decision
to grant immunity, he may effectively veto the decision by dropping the
case and thereby preserve his right to prosecute the witness. This puts
the prosecutor in virtually the same position in which he would have
been without court ordered immunity because the due process violation
would have required dismissal or acquittal in any event. In either situ-
ation, the prosecutor forfeits a prosecution, whether by choice or by a
dismissal.'?!

Conclusion

A brief historical and constitutional analysis shows that immunity
is a constitutionally compatible power inherent in all branches of gov-
ernment. Immunity was developed in England, as a practical aid in the

187. United States v. Turkish, 623 F.2d at 776. See also /n re Daley, 549 F.2d 469, 478-
79 (7th Cir. 1977); [n re Kilgo, 484 F.2d 1215, 1222 (4th Cir. 1973); State v. Buchanan, 110
Ariz. 285, 518 P.2d 108 (1974).

188. See Westen, Confrontation and Compulsory Process: A Unified Theory of Evidence
for Criminal Cases, 91 HARv. L. REv. 567, 581 n.38 (1978). For a criticism of the potential
costs of insulating such evidence from the prosecution, see United States v. Turkish, 623
F.2d 769, 779-80 (2d Cir. 1980) (Lumbazd, J., concurring and dissenting), cer’. denied, 449
U.S. 1077 (1981) .

189. “We are . . . not concerned with a new or unique constitutional right, but rather
with the prescription of a2 new remedy to protect an established right.” Virgin Islands v.
Smith, 615 F.2d at 971.

190. District Judge Troutman, in United States v. Shober, made this observation: “We
must look beyond the limited societal interests . . . weighing against the grant of immu-
nity. . . . [OJur proper concern has broader dimensions, including the accused’s right to
due process of law, for the parameters of the Fifth Amendment Due Process Clause form the
matrix of the Court’s power to fashion judicial immunity for a prospective defense witness.”
489 F. Supp..412, 417 (E.D. Pa. 1980).

191. From the prosecutor’s standpoint, “coerced” immunity and judicially fashioned im-
munity, while achieving the same result, operate exactly backwards from one another. In
the former, the court says, “Immunize or we stop the trial”; in the latter, “Stop the trial or we
immunize.”
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prosecution of crime.'”? It was imported to the United States as an
accepted common law principle, survived early constitutional chal-
lenge,'®® and has been repeatedly endorsed as a valid substitute for the
Fifth Amendment privilege against self-incrimination.!** Because im-
munity until recently has been administered only in statutory form,
case law analysis has focused on the scope of statutory authority and
protection rather than on the source of immunity power. Also, because
immunity has been used as a prosecutorial aid, its use has been mis-
leadingly labeled the sole province of law enforcement.!’®> Analogizing
immunity to the suspension of criminal penalties further bolsters the
misconception.’?® The notion thus has developed that immunity is an
exclusively legislative or executive power and that the judiciary has no
immunity power absent statutory authority.'*’

A more satisfactory analysis must begin by identifying the func-
tion of immunity in our constitutional system, free of historical as-
sumption or analogy. Immunity can only be defined in terms of its
function as a Fifth Amendment privilege substitute. The privilege
against self-incrimination limits @/ branches of government and may
be supplanted by an equally protective grant of immunity.'*®* When an
important function of government, such as the detection and prosecu-
tion of crime, is seriously impaired by a witness’ claim of Fifth Amend-
ment privilege, the Constitution thus allows the government the option
of foregoing prosecution of the witness in return for his privileged testi-
mony.'”® The power to grant immunity is not expressly set forth in the
Constitution. Rather, it is an implied power grounded in common law
tradition. Just as there is no express provision for immunity, so there is
no express limitation on its use by any one branch of government.

The Constitution offers no guidance as to which of government’s
functions are important enough to justify using the immunity power.
Our federal and state governments, however, have repeatedly an-
nounced through statutes their policy decision that the use of govern-
mental immunity power is justified whenever the public interest is
thereby furthered.?™® Statutes presently authorize the use of immunity
for the narrow public interest in prosecuting criminals. Certainly, the
broader public interest in ensuring the fair administration of justice

192. See Kasrigar, 406 U.S. at 443-47.

193. See Brown v. Walker, 161 U.S. 591 (1896); Counselman v. Hitchcock, 142 U.S. 547
(1892).

194. See Kastigar v. United States, 406 U.S. 441 (1972); Murphy v. Waterfront Comm’n,
378 U.S. 52 (1964); Ullmann v. United States, 350 U.S. 422 (1956).

195. See notes 55-107 and accompanying text supra.

196, See notes 74-85 and accompanying text supra.

197. See notes 55-85 and accompanying text supra.

198. See generally Kastigar v. United States, 406 U.S. 441 (1972).

199. 7d.

200. See notes 49-54 and accompanying text supra.
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and in securing a citizen’s due process rights is no less compelling.?°!

Over the last two decades, the Supreme Court often has examined
the requirements of a fair trial and has identified an increasing number
of situations in which due process might require immunizing a defense
witness.?02 Most immunity statutes are grossly inadequate to safeguard
a defendant’s due process rights.?> Prosecutors have tremendous dis-
cretion to deny defense requests, and courts are usually relegated to a
“rubber stamp” role in approving the prosecutor’s decision. In re-
sponse, courts are turning to their own resources. Newly discovered
“coercive” immunity®® is gaining acceptance, and a number of courts
have viewed the “judicially fashioned” immunity of Firgin Islands v.
Smith?® with interest.2%®

Change in this area is already evident, and movement toward re-
form in the courts will likely outpace legislative reforms. Nevertheless,
more sensitive administration of existing immunity statutes can effect
improvements more quickly than can either judicial or legislative re-
form. Prosecutors should apply the statutory public interest inquiry
more broadly?”” and should view their discretionary authority as a fact-
finding tool rather than as a mere prosecutorial aid.?®® Improved ad-
ministration of immunity statutes can prevent due process violations,
thus reducing the need for legislative or judicial intervention.

Legislators should make statutory immunity reciprocal and should
vest some degree of court discretion in all immunity decisions.??® Trial
court participation in the initial immunity decision will lend more
credence to defense request denials by removing the specter of
prosecutorial bias. Greater credibility will in turn discourage subse-
quent constitutional attacks.

The remedies of coerced and judicially fashioned immunity
should be welcomed. Appropriately safeguarded judicial intervention

201. See State v. Broady, 41 Ohio App. 2d 17, 321 N.E.2d 890 {1974).

202. See, eg., Faretta v. California, 422 U.S. 806 (1975); Chambers v. Mississippi, 410
U.S. 284 (1973); Washington v. Texas, 388 U.S. 14 (1967); Brady v. Maryland, 373 U.S. 83
(1963). See also notes 116-68 and accompanying text supra.

203. See notes 55-107 and accompanying text supra.

204. See notes 169-72 and accompanying text supra.

205. 615 F.2d 964 (3d Cir. 1980).

206. See note 168 supra.

207. See State v. Broady, 41 Ohio App. 2d 17, 321 N.E.2d 890 (1974).

208. “The public prosecutor must recall that he occupies a dual role, being obligated, on
the one hand, to furnish that adversary element essential to the informed decision of any
controversy, but being possessed, on the other, of important governmental powers that are
pledged to the accomplishment of one objective only, that of impartial justice.” Professional
Responsibility: Report of the Joint Conference, 44 A.B.A. J. 1159, 1218 (1958). See MODEL
CobE oF PROFESSIONAL ResponsIBILITY EC 7-13 and DR 7-103(B) (1981).

209. See notes 96-107 and accompanying text supra.
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does not threaten the prosecutor’s function.?!® On the contrary, it pro-
vides a court with an alternative to mandatory dismissal or reversal,
thereby preserving the government’s right to prosecute.?!' Moreover,
the possibility of court intervention may act as a deterrent to a prosecu-
tor’s unjustified refusal to seek defense witness immunity.

Only combined administrative, legislative and judicial reform can
render the immunity process more responsive to evolving due process
requirements. Administrative and legislative changes are interdepen-
dent to effect meaningful reform at the initial immunity application
stage. Even the most conscientiously drawn and applied statute, how-
ever, will not prevent an occasional due process violation. Only judi-
cial action can furnish immunity as a remedy. Conversely, a court can
act in its remedial capacity only after a due process violation has oc-
curred and is in no position to prevent violations. All branches of gov-
ernment share the goal and the responsibility of ensuring due process
protection in our criminal justice system; only their concerted effort can
accomplish that end.

210. See Virgin Islands v. Smith, 615 F.2d 964, 971-74 (3d Cir. 1980).
211. See notes 185-91 and accompanying text supra.






